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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute unless the Secretary in his 
decision has specifically ordered or directed such publication. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 499a 
et seq.), and the United States Warehouse Act (7 U.S.C. Chapter 
10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Commencing with this issue, we are resuming our former 
policy of publishing reported, as well as unreported, court deci- 
sions involving the regulatory laws administered by the Depart- 


ment. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 4607) 


In re CLOVER LEAF DaIRY COMPANY, et al. AMA Dockets No. 
41-35 through No. 41-38. Decided April 4, 1956. 


Policy of Market Administrator—Producer Milk—Milk 
Plants Under Order No. 41—Tentative Decision Supple- 
mented and Adopted as Final Decision 


Where petitioners filed exceptions to the tentative decision and order of 
October 12, 1955, on the basis (1) that the market administrator had 
followed the practice of treating as “producer” milk to be reported 
by a pool plant handler, milk which such handler has had delivered 
direct from the farms where produced to the pool plant of another 
handler located in the same zone, held, the market administrator’s 
previous policy is immaterial and the provisions of the order are 
controlling as pointed out in the order denying reopening of hearing, 
15 A.D. 6 (1956): and (2) that the entire operation at the regulated plant 
and the unregulated plant be considered one plant rather than two 
plants, held, such a request is contrary to the case made by petitioners 
up to the filing of exceptions, and the record of the proceedings 
disclose that they were considered as two plants rather than one, that 
the administration of the order has been that of two plants and this 
view is also supported by the legislative history. Accordingly, the 
tentative décision, as supplemented, is adopted as the final decision 
in these proceedings. 


Producer Milk—Producer Milk May Only Be Reported 

By Handler Receiving It—Producer Milk to Retain Its 

Status in the Pool, May Only Be Diverted to Nonpool 
Plants in Specified Periods 


Where each of the petitioning handlers caused milk to be delivered, during 
periods when diversions of producers milk were not permitted, direct 
from farms where produced to the plant of a company other than 
petitioners, but reported the milk involved as “producer” milk received 
by petitioners, held, such milk could not be listed as “producer” milk 
by petitioners as they did not receive it. at their pool plants and it 
would not come within the exception regarding deliveries to nonpool 
plants because it was not received by a nonpool plant during the 
months of December through July. 


Relief from Provisions of Order 


The order provisions have the force and effect of law and to obtain relief 
the petitioners must demonstrate that the obligation imposed in con- 
nection therewith is not in accordance with law. 


339 
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Validity of Provisions of Order 


A review of the background and history of the act and the promulgatory 
history of the Chicago milk marketing order and amendments leads 
to the conclusion that the formula employed by the Secretary to as- 
certain which milk was to be classified, priced and pooled thereunder 
was reasonable, appropriate to a permissible end and reflected the 
particular conditions prevailing in the Chicago market. 


Emergency—Exception to Provisions of Order 


Where petitioners alleged that diversions of milk were the result of an 
emergency caused by an unusual and extraordinary surplus of milk 
during the period of normally short supply, held, petitioners’ recourse, 
if they wished such milk to remain subject to the pricing and pooling 
provisions of the order, was to petition the Secretary in his quasi- 
legislative capacity to amend or suspend the operation of the producer 
definition so as to permit handlers to dispose of surplus milk by direct 
diversion to nonpool plants during the period of unanticipated surplus. 


Change of a Regulation or Suspension of a Provision— 
Inference of Illegality 


A change in a regulation or the suspension of a provision thereof as a 
result of experience or new developments does not mean that the 
regulation before the change was illegal. 

Messrs. Herschel B. Davis, of Gary, Indiana, and Fred Nonnamaker, of 


Chicago, Illinois, for petitioners, Mr. Joseph A Walsh, for Agricultural 
Marketing Service. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


FINAL DECISION AND ORDER 


The petitioners have filed exceptions to the tentative decision 
and order entered in these proceedings on October 12, 1955. Fol- 
lowing the issuance of the tentative decision and order, the peti- 
tioners filed a petition to reopen the hearing and this petition was 
denied on January 23, 1956 (15 A.D. 6.). 


The proceedings arise under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.) and involve the administra- 
tion of Order No. 41, as amended, regulating the handling of 
milk in the Chicago, Illinois, marketing area. The market admin- 
istrator disallowed as ‘“‘producer” milk subject to the order milk 
which the petitioners, during August, September, October, and 
November, 1951, had caused to be delivered direct from the farms 
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where produced to plants not owned or operated by the peti- 
tioners, although the dairy farmers who produced the milk were 
on the petitioners’ producer payrolls. Petitioner Dixie had caused 
milk to be so delivered to the nonpool plants of Megenberg Milk 
Products Company at Remington, Indiana, and Watseka, Illinois, 
and to the nonpool plants of Royal Dairy at Crown Point, Indi- 
ana, and Forrest Milk Products Company at Forrest, Illinois. 
During August and September, 1951, each petitioner had milk so 
delivered to the operations of the Pure Milk Association at Gary, 
Indiana. 


The tentative decision ruled that section 941.7 of the order pro- 
vides that milk so diverted to nonpool plants can be reported and 
accounted for by the handler as “producer” milk only during the 
months of December through July and that since the Dixie deliv- 
eries to the nonpool plants of Megenberg Milk Products Com- 
pany, Royal Dairy and Forrest Milk Products Company occurred 
in other months, the milk could not qualify as “producer” milk 
under the order. 

With respect to the milk delivered to the Pure Milk Association 
operations at Gary, Indiana, the tentative decision held that it 
was unnecessary to go into the question as to whether the milk 
was delivered to a pool plant or a nonpool plant because if it was 
delivered to a pool plant the order prescribes that the operator of 
the plant rather than the petitioners should report and account 
for the milk, and if it was delivered to a nonpool plant it was not 
so delivered during the months of December through July and 
could not qualify as “producer” milk. 


The exceptions to the tentative decision and order deal only 
with the milk delivered to Pure Milk Association. The first excep- 
tion repeats the claim made in the petition to reopen to the effect 
that the market administrator has followed the practice of treat- 
ing as “producer” milk to be reported by a handler milk which 
the handler has had delivered direct from the farms where pro- 
duced to the plant of another handler located in the same zone. 
For the reasons given in the order denying reopening, any such 
practice in former years is immaterial. 


But even if such former practice controlled, rather than the 
order provisions, the question would still remain as to whether 
the milk was delivered to a pool plant. Not only did the peti- 
tioners stipulate that the milk was received by the Pure Milk 
Association “. . . in its Grade B facilities which was an ‘unregu- 
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lated plant’ under the Chicago order...” (tr. p. 19), but the 
petitioners’ witness, Bernard Sexton, manager of the Pure Milk 
Association operations at Gary, so testified (tr. p. 39) and the 
petitioners proposed this as a finding of fact to be made (Peti- 
tioners’ Proposed Finding of Fact 10). 


In the exceptions the petitioners also ask that the entire opera- 
tions be considered one plant rather than two plants upon the 
authority of Grandview Dairy, Inc. v. Jones, 157 F. 2d 5 (2d Cir. 
1946). Such a request is directly contrary to the case made by 
petitioners up to the filing of exceptions and the record of the 
proceedings shows that the Pure Milk Association considered the 
operations as composing those of two plants, that the administra- 
tion? of the order has been that of two plants and that the “legis- 
lative” intent (see pp. 141, 142 of hearing held in Chicago, IIli- 
nois, commencing January 22, 1951, Exhibit 1 in these proceed- 
ings) of the “pool” plant and “producer” milk definitions in the 
order was to consider the operations as consisting of two plants, 
a pool plant and a nonpool plant. 


Accordingly, as supplemented herein, the tentative decision, 
including preliminary statement, findings of fact and conclusions, 


is adopted as the final decision in these proceedings. The tenta- 
tive order is also adopted as the final order and the relief re- 
quested by the petitions is denied and the petitions are dismissed. 


The tentative decision and order adopted are as follows: 


PRELIMINARY STATEMENT 


This is a consolidation of four proceedings under Section 8c 
(15) (A) of the Agricultural Adjustment Act (1933), as reen- 
acted and amended by the Agricultural Marketing Agreement 
Act of 1937 and subsequent amendments (7 U.S.C. 601 e¢ seq.), 
involving the construction and validity of provisions of Order No. 
41, as amended (7 CFR 941.1 et seq.), which regulates the 
handling of milk in the Chicago, Illinois, marketing area. The 
proceedings were instituted by practically identical petitions filed 
on October 31, 1952, by Clover Leaf Dairy Company, Dixie Dairy 
Company, Prairie View Dairy Company, and National Dairy 
Company, handlers regulated under the order during the period 
involved herein. 


1For example, the operations receive milk on the ‘‘B’’ side from unapproved dairy 
farmers and this milk is not treated as ‘‘producer’’ milk under the order. 
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The regulatory plan of the order, that is, the classification, 
pricing, and pooling of milk, applies only to “producer” milk. 
“Producer” milk is defined by the order to be milk received at a 
“pool” plant direct from the farm where produced (section 941.7 
(a)) except that, under specified conditions, “producer” milk 
includes milk delivered during the months of December through 
July to a “nonpool” plant (section 941.7(b)). All handlers report 
monthly the receipts of milk, the order classifications in which 
milk is utilized, and the value of the milk to them at the order 
prices for the various classifications. From the reports of all 
handlers an average price per hundredweight for all “producer” 
milk is computed, called the uniform or blend price, and each 
handler pays the producers who delivered to him this uniform 
price. Since the value per hundredweight at the order prices may 
be greater or less than the average value or uniform price, the 
handler pays into or draws out of a producer-settlement fund 
the amount by which the value of his milk at the order prices is 
greater or less, as the case may be, than the average value. 


The petitioners complain of the actions of the market admin- 
istrator for the order in disallowing as “producer” milk subject 
to regulation by the order milk which the petitioners caused to 
be delivered during August and September, 1951, direct from 
the farms where produced to the Pure Milk Association’s dairy 
plant operations at Gary, Indiana, and milk which petitioner 
Dixie caused to be delivered to other plants during August, Sep- 
tember, October, and November, 1951. In their required monthly 
reports to the market administrator, the petitioners listed the 
milk involved as “producer” milk received by them. After the 
usual audit to verify the petitioners’ reports, the market admin- 
istrator determined that the milk in issue was not “producer” 
milk under the order and excluded the milk from the computa- 
tions of the petitioners’ obligations under the order because the 
milk was not received at a pool plant directly from the farms 
where produced as required by section 941.7. Since the milk was 
reported by the petitioners as utilized almost entirely in Class 
IV, the lowest-priced classification, the exclusion of this milk 
from the computations of the petitioners’ obligations resulted in 
a debit to each petitioner in his account with the market admin- 
istrator. 


Petitioners contend, in effect, that the market administrator’s 
construction of section 941.7 is erroneous and contrary to the 
purpose and intent of such section and that, if such construction 
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is proper, the order is invalid as it is arbitrary and unreasonable. 
Petitioners further allege, among other things, that the order as 
construed and applied by the market administrator is confisca- 
tory, unduly restricts the rights of petitioners in the lawful exer- 
cise of their businesses, does not tend to effectuate the declared 
policy of the act, and is in violation of the intent and purpose of 
the act. 

Answers to the petitions and the amended petitions were filed 
by Roy W. Lennartson, Deputy Administrator, Agricultural Mar- 
keting ‘Service, United States Department of Agriculture. The 
answers upheld the market administrator’s actions and the sub- 
sequent charges as in accordance with law and the terms of the 
order. The four proceedings were thereafter sent to the Office of 
Hearing Examiners and assigned to Hearing Examiner Jack W. 
Bain who set them for hearing in Chicago, Illinois, on December 
8, 1953. At the time and place fixed for hearing, the four peti- 
tions were consolidated by the consent of the parties and a single 
hearing was held. At the hearing, petitioners were represented 
by Herschel B. Davis, Attorney at Law, Gary, Indiana, and re- 
spondent was represented by Joseph A. Walsh, Attorney, Office 
of the General Counsel, United States Department of Agricul- 


ture. After the hearing, the parties filed briefs. On October 22, 
1954, the hearing examiner issued a report containing proposed 
findings of fact and conclusions and recommending that the peti- 
tions be dismissed. The petitioners filed exceptions to the report. 


FINDINGS OF FACT 


1. The names and addresses of the petitioners herein are as 
follows: 

Clover Leaf Dairy Company, an Indiana corporation, 1100 
Massachusetts Street, Gary, Indiana 
Dixie Dairy Company, an Illinois corporation, 1200 West 
Fifteenth Avenue, Gary, Indiana 
Prairie View Dairy Company, a partnership composed of 
David F. Allen, Norman Allen and K. Edward Allen, 5001 
Olcott Avenue, East Chicago, Indiana 
Joseph Kovacik, an individual, doing business as National 
Dairy Company, 1537 Steiber Street, Whiting, Indiana. 


2. The petitioners are handlers who operate pool plants and 
are subject to Order No. 41, as amended, issued under the act, 
which regulates the handling of milk in the Chicago, Illinois, 
marketing area. 
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8. During August and September, 1951, each petitioner di- 
verted milk direct from the farms where produced to dairy plant 
operations of the Pure Milk Association at Gary, Indiana. In 
other words, the petitioners had dairy farmers on their payrolls 
deliver milk direct to the Pure Milk Association’s dairy plant 
operations at Gary instead of to the petitioners’ plants. Pure 
Milk Association’s building in Gary has a Grade A side and a 
Grade B or manufacturing side. The Grade A side is considered 
a pool plant under the order. All milk is received at a common 
loading platform and is taken into a receiving room which has 
separate scales and dumps for the receiving, weighing, examina- 
tion, and testing of Grade A and Grade B milk. Only Grade A 
milk, that is, milk meeting health requirements for fluid use, goes 
to the “A” side and manufacturing or “B” milk goes to the “B” 
side. When Grade A milk is not needed for fluid purposes, it 
goes directly to the “B” side for manufacture since putting it 
through the “A” side first would be a needless operation. The 
milk involved here went to the “B” side of the premises when it 
entered the receiving room. 


4. During the period August through November, 1951, peti- 
tioner Dixie Dairy Company diverted 296,780 pounds of milk 
from the farms where produced to the nonpool plants of Megen- 
berg Milk Products Company at Remington, Indiana, and Wat- 
seka, Illinois, and to the nonpool plants of Royal Dairy at Crown 
Point, Indiana, and Forrest Milk Products Company at Forrest, 
Illinois. 


5. Each petitioner in its monthly reports to the market ad- 
ministrator listed the milk described in Findings of Fact 3 and 
4 as milk received from “producers” along with other “producer” 
milk. Most of the milk was reported by the petitioners as having 
been utilized in Class IV, the lowest-priced classification under 
the order. The petitioners paid the dairy farmers who produced 
the milk the minimum order prices applicable to “producer” milk 
under the order. 


6. After the usual audit to verify handlers’ reports, the mar- 
ket administrator determined that the milk in issue was not 
“producer” milk and was not subject to regulation by the order. 
Since almost all the milk had been reported in Class IV, the peti- 
tioners had been allowed on the basis of their reports a credit in 
effect of the difference between the Class IV price and the higher 
average or uniform price. Eliminating the milk from computa- 
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tions of the petitioners’ obligations to producers under the order 
also eliminated these credits, so that recomputations of the peti- 
tioners’ obligations resulted in debits to the petitioners by the 
market administrator as follows: 


Clover Leaf Dairy Company 

Dixie Dairy Company 

Prairie View Dairy Company 

National Dairy Company 
These debits placed the petitioners in the position they would 
have been in if they had not reported the milk as “producer” 
milk under the order. 


7. Section 941.7 of the order is as follows: 


“Producer. ‘Producer’ means a dairy farmer whose milk is 
“‘(a) Received at a pool plant directly from the farm where 
produced, or 


“(b) Qualified, upon satisfactory proof furnished to the 
market administrator, to be received at a pool plant and is 
caused by a handler to be delivered during part or all of the 
months of December through July, inclusive, for his account 
to a nonpool plant. Milk caused to be delivered pursuant to 
this paragraph shall be deemed to have been received at the 
pool plant from which diverted.” 


8. The pertinent provisions of the order relating to milk to 
be reported, classified, priced, and pooled under the order are as 
follows: 

“§ 941.30 Submission of reports. Each handler shall re- 
port to the market administrator, in the detail and on forms 
prescribed by the market administrator, as follows: 

“(a) On or before the 10th day after the end of each deliv- 
ery period; 

(1) The pounds and butterfat test of and the butterfat 
pounds in milk and milk products received from producers 
(including his own farm production), from other handlers, 
from plants under other Federal marketing agreements and 
orders, and as other source milk; and 


“(2) The utilization of all receipts of milk and milk products 
for the delivery period. * * * [Emphasis supplied.] 


“§ 941.40 Basis of Classification. All milk and milk prod- 
ucts received by a handler (including his own farm produc- 
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tion) shall be reported by the handler in the classes set forth 
in paragraph (b) of this section: * * * [Emphasis supplied.] 
“§ 941.44 Computation of milk in each class. For each 
delivery period, each handler, with respect to all milk and 
milk products received by him (including his own farm pro- 
duction), shall compute, in the manner and on forms pre- 
scribed by the market administrator, the amounts in each 
class as follows: * * * [Emphasis supplied.] 


*§ 941.52 Class prices. Subject to the appropriate loca- 
tion adjustment credits . . . each handler . . . shall pay per 
hundredweight of milk received during each delivery period 
from producers or from cooperative associations, not less 
than the prices set forth in this section: * * * [Emphasis 
supplied.] 


“§$ 941.70 Net pool obligation(s) of handlers. On or before 
the 14th day of each delivery period the market administra- 
tor shall examine for mathematical correctness and obvious 
errors the report of receipts and utilization submitted by 
each handler for the preceding delivery period and shall 
make such corrections as such examination shall indicate to 
be appropriate. * * * [Emphasis supplied.] 


“§ 941.80 Time and method of payment for producer milk. 


* * * 


“(b) On or before the 18th day after the end of each deliv- 
ery period each handler shall pay to each producer per hun- 
dredweight of milk received from him during such delivery 
period not less than the uniform price. . . .” [Emphasis 
supplied. ] 


CONCLUSIONS 


I 


The issues raised by the petitioners may be considered as com- 
ing under two main headings. The first of these deals with what 
the order prescribes as to whether the milk in issue is “producer” 
milk to be reported and accounted for by the petitioners, and the 
second is whether the order provisions are valid if they do not 
provide for treating such milk as “producer” milk. 


The milk covered by the order scheme for reporting, pricing, 
pooling, etc., is “producer” milk and the definition of “producer” 
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is contained in section 941.7, quoted above in Finding of Fact 7. 
It is beyond controversy that 941.7(a) defines “producer” as a 
dairy farmer whose milk is received at a pool plant directly from 
the farms where produced. The only exception to this rule is that 
contained in 941.7(b) which permits under specified conditions 
milk to qualify as “producer” milk for the account of a handler 
operating a pool plant when received direct from the farms where 
produced at a nonpool plant during the months December through 
July, inclusive.t The milk involved was received direct from the 
farms where produced at plants during months other than De- 
cember through July so that the milk cannot qualify as “pro- 
ducer” milk under 941.7(b). 


Accordingly, under the order provisions the milk must satisfy 
the requirements of 941.7(a) to be treated as “producer” milk 
under the order and of course 941.7(a) calls for receipt of the 
milk at a pool plant direct from the farms where produced. It 
is conceded that the plants receiving the milk here were nonpool 
plants except that the petitioners argue that the milk received 
at the Pure Milk Association operations in Gary, Indiana, should 
be considered to have been received at a pool plant. While the 
petitioners apparently admit that the milk was received on the 
“B” side of the plant operations, whereas only the “A” side 
is regarded as a pool plant in the administration of the order, 
they contend that the petitioners intended the milk to be received 
on the “A” side, that is, at a pool plant, and that it was the 
Pure Milk Association plant operatives who caused the milk to 
be received on the “B” side and not the petitioners. 


We do not believe it necessary to decide the question raised 
as to whether the milk which went to the Gary operations 
should be considered to have been received directly from farmers 
at a pool plant. If this milk was received at a nonpool plant, the 
milk was not “producer” milk to be reported and accounted 
for under the classification, pricing and pooling provisions of 
the order because it was not so received during the months of 
December through July. If, on the other hand, this milk should 
be considered to have been received at a pool plant direct from 
farmers, the milk would qualify as “producer” milk but the 
handler required by the order provisions to report and account 

1In addition to the unmistakable language of section 941.7, the promulgation history also 
leaves no doubt that the intent of the language was to qualify as ‘‘producer’’ milk only 
milk received direct from farms at a pool plant except during the surplus production 


period of the year. See pp. 134-166, transcript of hearing, January 22, 1951, AMA Dockets 
Nos. AO-101-A11, AOQ-172-A5, and AO-194-A3. 
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for the milk as “producer” milk would be the handler operating 
the pool plant at which the milk was received direct from farm- 
ers and not the petitioners who did not receive the milk. So that 
in either case, that is, whether the milk which went to the 
Pure Milk Association was received at a nonpool plant or a pool 
plant, the milk should be eliminated from the computations of 
the petitioners’ obligations under the order with respect to 
“producer” milk, and in either event the petitioners could not 
obtain the relief they request here, namely, the inclusion of the 
milk as “producer” milk to be reported, classified, priced and 
pooled along with other ‘‘producer” milk received by them. 


The conclusion that the milk received by Pure Milk Asso- 
ciation should be eliminated from the petitioners’ accounting 
if the milk was received at a pool plant necessarily follows from 
the nature of the plan embodied in the order seen in major 
outline from the provisions quoted in Finding of Fact 8. 


It is seen that each handler is required to report milk and milk 
products received by him, to report the classifications of milk 
and milk products received by him, to pay not less than the 
order prices for each “. . . hundredweight of milk received 
during each delivery period from producers or cooperative asso- 
ciations . . .” and to pay the uniform price to each producer 
“. . . per hundredweight of milk received from him... .” 
[Emphasis supplied.] Thus the handler reports, prices, accounts 
for, etc., producer milk which he receives. He does not do so 
under the order provisions for producer milk which he does 
not receive. Under the order provisions such producer milk is 
to be reported, priced, accounted for, etc., by the handler 
operating the pool plant at which the milk is received directly 
from the dairy farmers who produced it. The only situation 
where milk not received by a handler may be reported and 
accounted for as having been received by him is specifically set 
forth is section 941.7(b) of the order in the case of milk 
delivered to nonpool plants during December through July and, 
of course, such an express exemption reinforces our conclusion 
that the order does not authorize treating as receipts milk not 
received by a handler under other circumstances. In a similar 
situation under the New York order, a handler was held respon- 
sible for milk as having been “received from producers” where 
the milk was received at the handler’s plant from producers who 
were on the payroll of a dealer whose plant had burned down. 
In re Shawangunk Cooperative Dairies, Inc., 3 A.D. 852 (1944). 
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aff'd, Shawangunk Co-op. Dairies, Inc. v. Jones, 153 F.(2d) 
700 (2d Cir. 1946). 

It is true that a stipulation of the parties set out in pages 
18-24 of the transcript of hearing states on pages 19 and 20: 
“That had such milk [the milk received by Pure Milk Asso- 
ciation] been received by the Pure Milk Association in the Grade 
A facilities of the ‘pool plant’ located at the same place, such 
milk would have been ‘producer milk’ under the terms of the 
order and would not have been eliminated from the pool, but 
would have been appraised [sic] according to its utilization.” 
While the statement is correct in that milk received direct from 
dairy farmers at pool plants is “producer milk,’ any implica- 
tion in the statement to the effect that the petitioners might 
be entitled to report and account for such “producer” milk 
rather than the operator of the pool plant would be a stipulation 
of an incorrect legal conclusion which would not be binding, of 
course, upon the deciding officer. Dairymen’s League Coopera- 
tive Ass’n, Inc. v. Brannan, 173 F.(2d) 57, 65 (2d Cir. 1949), 
cert. denied, 338 U.S. 825 (1949) ; In re International Dairy Co. 
et al., 2 A.D. 141-146 (1943). 


The petitioners argue that the purpose of making participation 
in the classification, pricing and pooling plan of the order depend- 
ent upon receipt of the farmer’s milk at a pool plant was to 
eliminate the abusive practices of handlers who previously had 
qualified dairy farmers for participation in the pooling plan 
when in fact the milk produced by such farmers was never 
received at a pool plant and never used for fluid purposes. The 
petitioners claim that during the short supply season they need 
and use for fluid purposes milk from the dairy farmers involved. 
Therefore, they urge that the purpose of the restrictions in the 
“producer” definition does not reach them and should not be 
considered to apply. As we have pointed out above, the order 
plainly and clearly provides that except during the months Decem- 
ber through July, “producer” milk is milk received at a pool 
plant direct from the farms where produced. This constitutes 
quasi-legislation laying down a general rule adopted after hear- 
ing, findings, etc. and has the force and effect of law. Dairymen’s 
League Cooperative Ass’n, Inc. v. Brannan, supra. An order 
cannot be changed or dispensation therefrom granted in this 
proceeding merely because of a handler’s inadvertence in failing 
to claim a right or privilege thereunder or to comply with require- 
ments thereof. Sauqoit Valley Farmers Cooperative, Inc. v. Wick- 
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ard, 45 F. Supp. 104 (N.D. N.Y. 1942) ; In re General Ice Cream 
Corp., 10 A.D. 1891 (1951), aff'd, General Ice Cream Corp. v. 
Benson, 113 F. Supp. 107 (N.D. N.Y. 1953), 217 F.(2d) 646 
(2d Cir. 1954). To obtain relief, a handler must demonstrate 
that an order, a provision thereof, or an obligation imposed in 
connection therewith is not in accordance with law. Since there 
is no doubt as to the meaning of the pertinent order provisions, 
as applied to the situation presented, namely that the mlik in 
issue is not “producer” milk to be reported and accounted for 
as such by the petitioners, we shall proceed to examine the 
petitioners’ attacks on the validity of the order provisions and 
the market administrator’s actions protested. 


II 


Petitioners do not contend that the amendment effective July 
1, 1951, making the disputed “producer” definition a part of 
the order, is not supported by substantial evidence in the record 
of the amendment hearing. Nevertheless, they contend that such 
provision is arbitrary and unreasonable. Some basic principles 
must be kept in mind when examining the validity or reason- 
ableness of an order or a provision thereof. “The background 
and legislative history of the Agricultural Marketing Agreement 
Act of 1937, as amended, leaves no doubt that Congress gave 
the Secretary broad discretion in its administration.” Queens- 
boro Farm Products Inc. v. Wickard, 137 F.(2d) 969, 977 
(2d) Cir. 1943). The ‘terms of the Order are largely matters 
of administrative discretion” and the technical details “are left 
to the Secretary and his aides.” Stark v. Wickard, 321 U.S. 
288, 310 (1944). The responsibility of selecting the means of 
achieving the statutory policy and the relationship between the 
remedy and policy are peculiarly matters for administrative 
competence. American Power & Light Co. v. Securities and 
Exchange Commission, 329 U.S. 90, 112 (1946); Secretary of 
Agriculture v. Central Roig Refining Co., 338 U. S. 604, 613- 
614 (1950). The test of reasonableness or substantive due process 
is a check upon administrative discretion and it may be stated 
roughly as an inquiry as to whether the means selected to achieve 
the statutory policy bear a reasonable and substantial relation- 
ship to the accomplishment of such policy and whether such 
means are arbitrary or capricious. Nebbia v. New York, 291 
U.S. 502, 525, 587 (1934); Lapides v. Clark, 176 F.(2d) 619 
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(D.C. Cir. 1949), cert. denied, 338 U.S. 860 (1949); North 
American Company v. Securities & Exchange Commission, 133 
F.(2d) 148 (2d Cir. 1948), aff'd, 327 U.S. 686 (1946). 


The “producer” definition in Order No. 41, as amended, was 
the device employed by the Secretary to describe the dairy 
farmers whose milk was required by, and historically identified 
with, the Chicago market as the regular and principal source 
of supply for such market. The Secretary, in promulgating a 
milk marketing order, must determine which handling of milk 
is to be isolated for purposes of regulation? and he may pre- 
scribe appropriate standards to designate the dairy farmers or 
“producers” whose milk is to be subject to the classification, 
pricing and pooling provisions of an order. Cf. United States v. 
Wrightwood Dairy Co., 127 F.(2d) 907, 911 (7th Cir. 1942) ; 
Vogt’s Dairies, Inc. v. Wickard, 45 F. Supp. 94 (1942). The 
Chicago milk market is primarily a fluid milk market and, in 
identifying the milk to be subject to classification, pricing and 
pooling under the order, inclusion of milk and, consequently, 
of the producer thereof within the order was predicated upon 
receipt of such milk at a pool plant. Pool plants, as defined in 
the order, are those plants which serve the Chicago market 
regularly and supply it with fluid milk, fluid milk products and 
cream (see section 941.66).* In addition, the coverage of milk 
regulated by the order was specifically limited, except during 
the flush production months, to milk received at pool plants 
from farmers because of the practice of some handlers, prior 
to such limitation, who qualified dairy farmers for participation 
in the pool although the milk of such dairy farmers did not 
supply the Chicago market and was never used for fluid purposes. 
The consequent dilution of the pool at the expense of producers 
whose milk was needed in and supplied to the market was sought 
to be eliminated by the amended producer definition. The plan 
adopted by the Secretary required, then, that milk be received 
at a pool plant during the months when it was most likely to 
be needed for Class I and Class II or fluid purposes and when 
diversion to a nonpool plant should not be necessary and per- 
mitted diversion of milk from the farm to unregulated plants 
during the flush season when it was more economical to do so. 


“United States v. Rock Royal Cooperative, Inc., 307 U. S. 533 (1939). 

°For a detailed discussion of the requirements for pool plant qualification, see the recom- 
mended decision which resulted from the January 1951 amendment hearing (16 F.R. 3842, 
3845-3846) and the decision of the Secretary which approved and adopted, with some revi- 
sions, the material issues and the findings and conclusions of the recommended decision 
(16 F.R. 5777). 
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That the formula adopted described marketing experience up 
to the time of its promulgation as to petitioners and as to the 
market as a whole can be seen from petitioners’ admissions in 
their petitions that the Calumet Marketing Area, their area of 
operation, was historically one of short supply with the exception 
of the surplus months and from the expectation of a possible 
short supply situation resulting in inadequate supplies of milk 
available for the marketing area in the fall months of 1951, 
as revealed in the decision of the Secretary with respect to the 
amendment effective July 1, 1951 (16 F.R. 3842, 3845, 5777). 
It must be concluded that the formula employed by the Secre- 
tary to ascertain which milk was to be classified, priced and 
pooled under the Chicago order was reasonable, appropriate to 
a permissible end and reflected the particular conditions pre- 
vailing in the Chicago market. 


Petitioners further allege that the diversions of milk involved 
herein were the result of an emergency caused by an unusual 
and extraordinary surplus of milk during the period of normally 
short supply, an emergency which it is claimed was not antici- 
pated at the time of the promulgation of the contested provision. 
It is unclear what inferences petitioners are attempting to draw 
from this alleged fact. It has been found and concluded above in 
this decision that the “producer” definition constituted a valid 
and reasonable exercise of administrative discretion and was sup- 
ported by substantial evidence in the record of the hearing which 
formed its basis. Therefore, such regulation continued to be effec- 
tive and applicable until modified or suspended by subsequent 
legislation or subsequent regulations adopted in compliance with 
duly ordained standards of administrative procedure. Willapoint 
Oysters, Inc. v. Ewing, 174 F. (2d) 676, 683 (9th Cir. 1949), 
cert. denied, 338 U. S. 860 (1949). It must be remembered that 
the Secretary in issuing the pertinent amendment was engaging 
in a quasi-legislative activity and that the order was subject to 
change in the future if experience and developments indicated 
that a change was desirable. Petitioners’ recourse, in meeting the 
alleged unusual supply situation, was to petition the Secretary, 
in his quasi-legislative capacity, to amend or suspend the opera- 
tion of the producer definition so as to permit handlers to dispose 
of surplus milk by direct diversion to nonpool plants during the 
period of unanticipated surplus. The record does not show that 
any such request was made in 1951 but it does reveal that such 
a request was made and granted by the Secretary two years after 
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the period involved herein. It is not for a handler to determine, 
in effect, when to terminate or suspend the operation of an order 
or a provision thereof. Such a rule of law would lead to chaos. 
Changed or unusual conditions are to be dealt with by the Secre- 
tary through the means established in the act and in the order 
to meet such contingencies and not by the independent actions of 
handlers. Such unauthorized action on the part of handlers regu- 
lated under an order would be antithesis of orderly marketing. 


III 


Petitioners allege that because the Secretary suspended the 
requirement that milk be received at a pool plant directly from 
the farms where produced for a short period in 1953 as the result 
of a finding that such requirement did not then tend to effectuate 
the declared policy of the act, such provision did not tend to effec- 
tuate the declared policy of the act in 1951 due to a surplus milk 
situation at that time similar to that experienced in 1953. Peti- 
tioners have not established that the surplus milk supply, as well 
as other factors, were the same during the two periods. More- 
over, the fact that a portion of the producer definition was sus- 
pended in 1953 to eliminate the requirement for the direct receipt 
of milk at a pool plant does not establish the invalidity of such 
requirement in 1951. A change in a regulation or the suspension 
of a provision thereof as a result of experience or new develop- 
ments does not mean that the regulation before the change was 
illegal. General Ice Cream Corp. v. Benson, supra; Dairymen’s 
League Cooperative Ass’n, Inc. v. Brannan, supra. 


Petitioners’ broad allegations that the order as construed and 
applied by the market administrator is confiscatory, is an im- 
proper exercise of police power, unduly restricts the rights of 
petitioners in the lawful exercise of their businesses, does not 
tend to effectuate the policy of the act, and is in violation of the 
intent and purpose of the act are unsupported and must fail. 
United States v. Rock Royal Cooperative, Inc., swora; Wawa 
Dairy Farms, Inc. v. Wickard, 56 F. Supp. 67 (E.D. Pa. 
1944), aff'd, 149 F. (2d) 860 (3d Cir. 1945). Furthermore, it has 
long been held that a proceeding under section 8c(15) (A) of the 
act is not the proper forum in which to consider the desirability 
of an order or a provision thereof or to secure a determination 
that a provision of a marketing order does not tend to effectuate 
the declared policy of the act. In re Roberts Dairy Company, 4 
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A.D. 84, 89 (1945) ; In re William S. Wright, 2 A.D. 327 (1943) ; 
In re A. M. Goodman, 2 A.D. 377 (1943). 


Finally, petitioners argue that the milk involved herein was 
not classified and priced on the basis of its use as required by, and 
in violation of, section 8c(5)(A) of the act. This contention 
ignores the fact that some of the milk was not “producer” milk 
and, therefore, was not subject to any regulation under the order. 
As to the milk received by Pure Milk Association, we have 
pointed out that if it was “producer” milk it would have to be 
reported, classified, priced, etc., by the handler who received the 
milk rather than by petitioners. 


All contentions of the parties presented for the record have 
been considered and, whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision are 
denied. 

In conclusion, the order compelled the exclusion of the milk 
involved herein from classification, pricing and pooling under the 
order, the order is not invalid and, therefore, the relief requested 
should be denied and the petitions should be dismissed. 


ORDER 


In view of the foregoing, the relief requested by the petitioners 
is denied and the petitions are dismissed. 


(No. 4608) 


In re BANNER DAIRIES. AMA Docket No. 82-1. Decided April 10, 
1956. 


Tests for Butterfat Content—Authority of Market 
Administrator to Verify Handler’s Tests—Order No. 82 


Where handlers generally report and pay for the butterfat content of 
milk received from producers on the basis of Babcock tests of their 
own composite samples of each producer’s milk, the market administra- 
tor may check and verify the accuracy of such reported butterfat 
tests by taking and Babcock testing his own stratified random fresh 
milk samples. Where the administrator found, on such check testing, 
that the butterfat tests reported by the petitioner, a handler, were 
not verifiable and that additional payments were due purchasers, held, 
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that the act and Order No. 82 authorize such check testing and verifica- 
tion and the market administrator may require that his butterfat tests 
be used for paying producers under the order when the butterfat 
tests reported by the handler are found to be unreliable and unverifiable. 


Check Tests for Butterfat Content 


The stratified random fresh milk sampling techniques employed by the 
market administrator offer a reliable measure of the correctness of 
the plant’s composite samples and of the sampling and butterfat 
testing of milk delivered by producers. Where excessive differences 
exist, on a plant-wide basis, between the averages of the market 
administrator’s stratified random fresh milk tests and of the pay tests 
reported by the handler, the market administrator’s action in con- 
cluding that the handler’s pay tests were unverifiable and unreliable 
and in requiring instead that producers be paid for their milk on the 
basis of the market administrator’s stratified random fresh milk 
sample tests was not arbitrary, unreasonable or unlawful. 


Conflict of Laws 
conflict was shown to exist between the applicable laws of the State 


of Texas and the Federal check testing verification and compliance 
program under the act and Order No. 82. 


Audit Adjustment—Administrative Procedure Act—Notice 
and Opportunity for Hearing 


Audit adjustments and billings to handlers are not required by law to be 
based upon a formal] record of a formal hearing of which formal prior 
notice must be given. The hearing in this review proceeding complies with 
all such requirements of law and due process. 


Mr. Hugo Swan, of Dallas, Texas, for petitioner. Mr. Julius C. Krause, for 
Agricultural Marketing Service. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioner, a handler 
under Order No. 82, as amended, regulating the handling of milk 
in the Central West Texas marketing area, complains of the ad- 
ministration of the order by the market administrator. 

Under the order payments to producers by a handler are based 
in part upon the butterfat content of the milk delivered by the 
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producer. Generally, handlers determine the butterfat in milk 
received from producers by taking a small sample from each 
producer’s daily delivery of milk over a period of days, by com- 
bining the samples from each day’s delivery over the period, and 
by testing for butterfat the composite sample representing the 
milk delivered for such period. The market admanistrator con- 
ducts a check testing program by testing for butterfat random 
fresh milk samples of milk delivered during the month. Under 
the order handlers are required to account for the butterfat in 
milk received from producers. Any butterfat not accounted for 
in excess of two percent is called “excess shrinkage’ and is 
priced under the order and paid for by the handler. 


This proceeding involves a situation in which the market ad- 
ministrator for the order disallowed the petitioner’s reported 
butterfat tests of producer milk for the months of April, May 
and June, 1953, and required the petitioner to pay its producers 
on the basis of higher butterfat content shown by the butterfat 
tests of the random fresh milk samples conducted by employees 
of the market admanistrator. Such substituted tests also resulted 
in “excess shrinkage” for the petitioner since the petitioner had 
more butterfat to account for than the amounts reported by the 
petitioner as received according to its tests of the composite 
samples. 

Petitioner contends that the market administrator was not 
authorized by the act or the order to substitute his tests of but- 
terfat content for those of petitioner and to require payment on 
the basis of his tests; that the market administrator’s tests did 
not properly measure the butterfat content of milk received from 
producers by petitioner; that petitioner did not receive notice of 
or an opportunity for hearing on the market administrator’s con- 
tested action, or on the check testing program generally, in viola- 
tion of the act and the Administrative Procedure Act (5 U.S.C. 
1001 et seq.) ; and that the market administrator’s action was in 
violation of the law of the State of Texas. 


An answer to the petition was filed by the Deputy Adminis- 
trator, Agricultural Marketing Service, United States Depart- 
ment of Agriculture, upholding the market administrator’s action 
as in accordance with law and the terms of the order. A hearing 
upon the petition was held before John Curry, Hearing Exam- 
iner, Office of Hearing Examiners, United States Department of 
Agriculture, in Abilene, Texas, on May 12, 13 and 14, 1955. At 
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the hearing, petitioner was represented by Hugo Swan, Attorney 
at Law, Dallas, Texas. The respondent was represented by Julius 
C. Krause, Office of the General Counsel, United States Depart- 
ment of Agriculture. After the hearing the parties filed briefs. 
The Central West Texas Producers Association filed a brief pur- 
suant, in effect, to the provisions of section 900.57 of the rules 
of practice (7 CFR 900.57). On December 14, 1955, the hearing 
examiner issued a report containing proposed findings of fact 
and conclusions and recommending that the petition be dismissed. 
Both parties filed exceptions to the report and on January 11, 
1956, the hearing examiner issued a revision of his report. 


FINDINGS OF FACT 


1. Petitioner, Banner Dairies, a handler under Order No. 82, 
as amended, which regulates the handling of milk in the Central 
West Texas marketing area, is a corporation organized and exist- 
ing under the laws of the State of Texas with its principal office 
and place of business at 1426 Butternut Street, Abilene, Texas. 
During April, May and June, 1953, petitioner operated a milk 
plant at San Angelo, Texas, which plant was an approved or pool 


plant under the order. 


2. Payments by handlers to producers under Order No. 82 are 
based in part upon the butterfat content of the milk delivered 
by producers. The butterfat content is generally ascertained by 
handlers or dealers through tests of samples of the milk delivered 
by producers. Texas law adopts the Babcock test as the official 
State dairy test for use by persons paying for milk on a butter- 
fat content basis and the Babcock test was employed in all the 
milk testing involved in this proceeding. 


3. During April, May and June, 1953, it was the petitioner’s 
practice to ascertain the butterfat content of producer milk by 
running Babcock tests on “composite” samples of each producer’s 
milk. The composite samples were supposed to be made up of a 
small sample of the milk delivered by each producer each day 
over a period of 15 days and in months with 31 days, the second 
composite sample covered 16 days. On the basis of the tests of the 
composite samples, the petitioner paid its producers and also 
reported to the market administrator the amounts of butterfat 
received and to be accounted for under the order except that for 
the latter half of June 1953 the composite samples were in such 
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bad condition they were discarded and producers were paid for 
milk delivered during this period on the basis of butterfat tests 
of fresh milk samples taken in July 1953. 










4. Under Order No. 82, as amended, the market administrator 
verifies the weights, samples and tests of producer milk as re- 
ported by the handlers. This is done by taking and testing “strati- 
fied random fresh milk samples” of the milk of the producers, 
that is, samples are taken at random at different periods in the 
month with varying intervals between such sampling and testing. 
The market administrator compares the monthly average of the 
averages of the producers’ random sample tests for a given month 
with the average of the averages of the producers’ composite 
tests for that month as a check on the correctness of the handler’s 
sampling and testing. These two methods of determining butter- 
fat content of milk, even when carefully done, will not always 
result in the same figure and some difference or deviation is also 
to be expected between the results of these two sampling and 
testing techniques and the “true” or “correct” average butterfat 
content of milk received over an entire month, that is, the plant- 
wide average of the tests of fresh milk samples taken and tested 
for each producer each day of the month. The market adminis- 
trator makes an allowance for the differences resulting from 
stratified random and composite tests by treating a variation of 
.05 percent of butterfat content, or less than .1 percent under 
certain circumstances, in the average of the averages of all pro- 
ducers delivering to a plant during a month as sufficiently close 
to establish a verification of the butterfat content reported by the 
handler. 































5. Petitioner’s alleged composite samples were tested jointly 
by employees of the market administrator and of petitioner. 
There is no dispute as to the accuracy of the reading of the Bab- 
cock tests thereof. But during the period involved herein, the 
milk sampling practices followed at petitioner’s San Angelo plant 
were faulty and, in many instances, in violation of the law of the 
State of Texas. Petitioner’s alleged 15- or 16-day composite sam- 
ples did not contain a sample of each day’s milk as admittedly 
no milk was added to the composites on some days. The market 
administrator’s tester observed that no additions appeared to 
have been made to the composites between some of his visits. 
Most of the composite samples were taken by an employee at the 
plant not licensed by the State to do so. On days when samples 
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were added to the composites the samples admittedly were not 
added immediately but were held until later in the day and were 
not cooled. The composites were kept in the plant laboratory 
where the temperature was quite warm although State law re- 
quired that composites be kept in a cool place. The composites 
were in bad physical condition. They were frequently moldy and 
“oiled off” in testing. 


6. The market administrator took and tested random fresh 
milk samples of milk delivered to the plant by producers on the 
following days: April 1, 6, 18, 15, 20, 24, 27 and 30; May 5, 13, 
15, 20, 27, 28 and 29; June 1, 4, 11, 15, 24 and 30. 


7. The sampling and testing by the market administrator 
were properly done. Petitioner’s personnel were always free to 
participate therein. The fresh samples were taken and tested 
immediately at petitioner’s San Angelo plant and part of the 
samples was left by the administrator’s tester with petitioner for 
such use as petitioner might elect, including possible testing by 
petitioner or the State authorities. 


8. When the market administrator applied the stratified ran- 
dom fresh milk sampling technique of check testing at petitioner’s 
San Angelo plant-for March 1953, he found a difference of .0634 
percent between the average of his check tests and the average 
of the petitioner’s composite tests and the market administrator’s 
office conferred with petitioner in an effort to remove the diffi- 
culty. For the months of April, May and June, 1953, the discrep- 
ancy or variance between the average of the market adminis- 
trator’s check tests and the average of the petitioner’s composite 
tests increased to .225 percent, .335 percent and .247 percent, 
respectively. The market administrator determined that the peti- 
tioner’s composite tests upon which payment to producers was 
made for the months of April, May and June, 1953, were not 
verifiable as accurate measurements of the butterfat content of 
milk delivered and that producers should be paid on the basis of 
the average of the market administrator’s tests of the random 
samples of each producer’s milk for the month involved. The 
market administrator notified the petitioner that additional pay- 
ments were due producers for the additional butterfat found in 
such tests at the producer uniform price butterfat differential in 
the total amount of $1,580.92 for the three-month period and the 
market administrator also adjusted the petitioner’s obligation to 
the producer-settlement fund by charging the petitioner for addi- 
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tional excess shrinkage at the difference between the Class I 
price and the uniform price on the additional butterfat thus 
found to have been received by petitioner from producers, less 
an allowance for an equivalent amount of skim. Order No. 82, 
as amended, classifies and prices excess shrinkage as Class I milk. 


9. Prior to and during the months of April, May and June, 
1953, numerous conferences were held between the market admin- 
istrator and petitioner’s representatives at which the administra- 
tor’s check testing procedures were reviewed and explained and 
attention was called to the discrepancies between the two testing 
techniques. The petitioner had received notice of the check test- 
ing program generally prior to the period involved herein. Be- 
ginning with July 1953, further conferences were held attended 
by representatives of Foremost Dairies, Inc., which had acquired 
stock ownership of the petitioner. Such conferences and consider- 
able correspondence relating, in part, to such matters continued 
from July into September 1953 when the market administrator 
made formal demand for payment to producers on the basis of 
his tests. 


10. Much expert testimony was presented at the hearing on 
the methodology of stratified random fresh milk testing and on 
the question of the reasonable variance or “tolerance” between 
plant average tests based on composite samples and on stratified 
random fresh samples. Herbert H. Erdmann, Market Adminis- 
trator for the Milwaukee, Wisconsin, milk order and formerly 
Assistant Market Administrator for the Chicago, Illinois, milk 
order, testified as an expert concerning an extensive study made 
by him in the Chicago and Suburban Chicago markets. The vari- 
ances between the average of the averages of the tests of four 
stratified random fresh milk samples and two composite milk 
samples for a given month, on a plant basis, should not exceed 
.10 percent and such variance should not exceed .05 percent 
where six or eight stratified random fresh milk samples are taken 
and tested if correct sampling and testing procedures are fol- 
lowed. Erdmann concluded that such procedure was a reliable 
method of check testing. He also concluded, in effect, that on the 
facts of this case the market administrator properly organized 
and conducted the check testing procedure utilized and that peti- 
tioner’s tests of composite samples were not verifiable. 


11. John Rosenbury, Assistant Market Administrator for 
Order No. 82, as amended, and Order No. 43 (North Texas), 
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testified as an expert to a similar study recently made by him 
based upon extensive data assembled under the North Texas 
milk order. Such study covered a number of plants and many 
producers for the periods July 1952 through February 1953 
and June 1954 through July 1954. Upon the basis of this recent 
and extensive study, Rosenbury reached the same conclusion 
as Erdmann. 





12. During the period involved herein, negotiations were in 
progress for the acquisition of petitioner by Foremost Dairies, 
Inc. Following the assumption of control by Foremost Dairies, 
Inc., unlicensed personnel were relieved of their sampling and 
testing duties and other corrective measures were taken. No 
further difficulty was experienced thereafter with respect to 
producers’ butterfat tests at the plant and until the plant was 
closed about July 1954, many of the producer payments were 
made on the basis of random fresh milk tests with no composite 
samples being taken by the plant. 


13. Only limited check testing of tests for butterfat content 
is conducted by the State of Texas. Such check testing is done 
on complaint only and is limited to a recheck of the laboratory 
accuracy of Babcock tests of alleged samples previously tested 
by the handler. No conflict exists between the laws of the State 
of Texas introduced into evidence and the provisions of Order 
No. 82, as amended, governing butterfat testing by handlers of 
producers’ milk and the market administrator’s check testing 
program instituted under the order. 


CONCLUSIONS 
I 





The proceeding presents a phase of a long-standing and often 
vexatious problem for both producers and handlers, namely, the 
measuring of the amount of butterfat in producer milk delivered 
to a plant by producers. The first and basic question for con- 
sideration concerns the authority of the market administrator 
to question the accuracy of the results obtained by the petitioner, 
namely, the monthly butterfat average for each producer upon 
which the petitioner paid the producers and the butterfat reported 
to the market administrator by the petitioner as having been 
received at the plant during the month which is required to be 
accounted for under the order. 
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The act authorizes (section 8c(5) (E)) provisions in an order 
“... for the verification of weights, sampling, and testing .. .” 
of milk purchased from producers. Section 982.72 of the order 
prescribes producer butterfat differentials with respect to hand- 
ler’s payments to producers. Section 982.97 of the order provides 
for deductions to be made by handlers from payments to pro- 
ducers and to be turned over to the market administrator for 
use by him “. . . to sample, test and check the weights of milk 
received. .. .” Section 982.33 of the order states that handlers 
shall maintain and make available to the market administrator 
such accounts and records and such facilities as are necessary 
for the market administrator to verify or establish the correct 
data with respect to “. .. (b) The weights and tests for butter- 
fat... of all milk ... handled; (c) Payments to producers and 
cooperative associations .. .” 

In addition, as is the case generally in orders under the act, 
the order requires that handlers report to the market adminis- 
trator monthly the amount of butterfat in milk received from 
producers and account for such butterfat under the classified 
price and pooling plan of the order. The market administrator 
must audit all reports and payments by handlers and must 
perform all duties necessary for the administration of the order. 
(See sections 982.21 and 982.22 of the order.) 


Consequently, there is no question but that the market adminis- 
trator has the authority to examine into the correctness of the 
butterfat percentage for each producer upon which the handler 
has paid the producer and the accuracy of the plant-wide average 
butterfat percentage which the handler uses to report the total 
amount of butterfat received at the plant during the month. In 
fact the market administrator has the duty under the order to 
verify the figures reported by the handler. 


With this question settled, the remaining basic question is 
whether there is anything illegal about the way in which the 
market administrator performed his duties under the order. The 
evidence clearly establishes that the stratified random fresh 
milk sampling and testing techniques employed offer a reliable 
measure of the correctness of (1) the plant’s monthly average 
of the averages of butterfat tests of producers’ composite samples 
and (2) the sampling and butterfat testing of the milk delivered 
by producers from which the plant-wide average is obtained. In 
this proceeding, the random fresh sampling and testing tech- 
niques, which were properly carried out, showed butterfat per- 
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centage figures of .225, .336, and .247, respectively, for April, 
May and June, 1953, in excess of the petitioner’s plant-wide 
averages obtained from tests of composite samples. The evidence 
in the proceeding clearly demonstrates that such wide deviations 
mean that the petitioner’s composite test figures are not truly 
representative of the butterfat content of the milk received at 
the plant from producers during the month since a great deal 
of research has shown that the stratified random fresh milk 
sampling techniques employed here checked out in practically 
all cases within .05 percent, and in all cases with .10 percent, 
deviation from the monthly average of butterfat tests run each 
day of the month on each producer’s milk. In addition the 
market administrator had before him the information described 
in Finding of Fact 5 concerning the taking, maintenance and 
condition of the petitioner’s composite samples. We see nothing 
unreasonable or arbitrary, then, in the market administrator’s 
conclusion that, under the circumstances, he could not verify the 
petitioner’s producer pay tests and its plant-wide average but- 
terfat test figure. 


The petitioner has devoted a great deal of critical attention 
to the statistical studies in evidence all of which adds up only 
to the obvious fact that there is a very slight difference between 
perfection, that is, the result of testing each producer’s milk 
each day for a month, and the results of stratified random 
sampling and testing techniques. As we have stated above, the 
studies show that this slight deviation amounts to no more than 
.05 percent in most cases and in no instance over .10 percent. 

With the petitioner’s figures not capable of verification and 
justifiably found to be unreliable, the market administrator 
required the handler to pay its producers on the basis of the 
monthly averages of each producer’s stratified random fresh 
milk sample tests. These were the only reliable data available 
as the butterfat bases for producer payments and there is nothing 
arbitrary, unreasonable or illegal about this requirement. Ogden 
Dairy Co. v. Wickard, 157 F. 2d 445 (7th Cir. 1946) ; In re Pet 
Milk Company, 10 A.D. 322 (1951). 


The petitioner strenouously contends that a conflict exists 
between the weights and measures laws of the State of Texas 
and the regulations issued thereunder and the actions of the 
market administrator protested here. It is not clear what infer- 
ences petitioner is attempting to draw from such alleged conflict. 
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In any event, we conclude that no such conflict exists or, at the 
least, that petitioner has not established the alleged conflict. The 
limited check testing conducted by the State is done on complaint 
only and then is limited to a recheck of the laboratory accuracy 
of Babcock tests of alleged samples previously tested by the 
handler. The more extensive Federal check testing and verifi- 
cation program is complementary to the State scheme of regula- 
tion and not in conflict with it. The State Commissioner of Agri- 
culture informed the market administrator that, in his opinion, 
there was no conflict between the two programs. Petitioner itself 
has paid producers at several of its plants on the basis of stratified 
random fresh milk tests without taking composites. In fact, 
such a payment program was arranged in one instance after 
consultation with and mutual agreement among the parties con- 
cerned, the market administrator and the State Commissioner 
of Agriculture. In addition, the Texas statute and regulations 
introduced into evidence are silent as to the basis of payment 
for milk but deal solely with methods of sampling and testing 
milk. It would seem anomalous to us to conclude that the law 
of the State of Texas required or permitted handlers to pay 
producers on the basis of faulty composites or composite samples 
which were made and handled in violation of that law. 


II 

Petitioner further argues that failure to afford it notice of 
and an opportunity for hearing on the market administrator’s 
determinations is in violation of the Administrative Procedure 
Act (5 U.S.C. 1001 et seq.). Neither the act nor the order requires 
that audit adjustments and subsequent billing to handlers’ 
accounts be made upon the basis of the formal record of a 
formal hearing of which formal notice must be given. Sections 
5, 7 and 8 of the Administrative Procedure Act (5 U.S.C. 1004, 
1006, 1007) do not apply as they are limited to formal adjudi- 
cations which “are required by statute to be determined on the 
record after opportunity for an agency hearing.” But see Wong 
Yang Sung v. McGrath, 339 U.S. 33 (1950). Petitioner is here 
afforded a forum and a formal hearing conducted pursuant to 
the provisions of the Administrative Procedure Act. Due process 
does not require a hearing at any particular stage of a 
controversy. Inland Empire District Council v. Millis, 325 U.S. 
697, 710 (1945) ; Yakus v. United States, 321 U.S. 414 (1944); 
Bowles v. Willingham, 321 U.S. 503 (1944); Phillips v. Com- 
missioner of Internal Revenue, 283 U.S. 589 (1931). “Where 
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only property rights are involved, mere postponement of the 
judicial enquiry is not a denial of due process, if the opportunity 
given for ultimate judicial determination of the liability is 
adequate.” Phillips v. Commissioner of Internal Revenue, supra, 
at pages 596-597. To read a requirement of a formal hearing 
prior to audit adjustment into the act is to disregard and to 
nullify or greatly impair the scheme provided in the statute 
for contesting obligations imposed under an order and to hamper 
the effective operation of orders promulgated under the act. 

Petitioner complains of the absence of notice with respect 
to the market administrator’s check testing program generally. 
The market administrator testified that all handlers who used 
composite tests were notified in writing by the market adminis- 
trator of the check testing program. Moreover, prior to and 
during the months of April, May and June, 1953, numerous 
conferences were held between the administrator and petitioner’s 
representatives at which the market administrator’s check testing 
procedures were discussed and explained. While some of the 
early conferences were not concerned with butterfat testing at 
petitioner’s San Angelo plant, the check testing program with 
respect to another of petitioner’s plants was considered and 
such consultation clearly constituted notice of the market admin- 
istrator’s over-all program. 

In summary, we conclude that the market administrator’s 
actions protested are in accordance with law and that the peti- 
tion should be dismissed. 

All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision 
are denied. 


ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. Copies hereof shall 
be served upon the parties and the market administrator for 
Order No. 82, as amended, in person or by registered mail. 
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ng t 
to : Basis for 15A Proceeding 
ite | To obtain modification of, or exemption from, an order or any provision of an 
er : order, or obligation imposed in connection therewith, a petitioner 
under section 8c(15)(A) of the act must demonstrate that said order, 
it provision or obligation is not in accordance with law. 
- Scope of 15A Proceeding 
eC 
The scope in this proceeding under section 8c(15) (A) of the act is limited 
s- to examination of the evidence which was before the Secretary when he 
ad issued the amendments protested. 
us 
"s Constitutionality—Failure to Allege Specific Facts 
1g Where petitioners alleged that the order is arbitrary, capricious, and 
1e discriminatory as applied to petitioners and without legal justification 
at in that it takes the petitioners’ property without due process of law 
h in violation of the Fifth Amendment of the Constitution, held, such 
Y allegation is insufficient as no legal issue was raised. A party who 
id seeks to challenge the validity of a statute or regulation must allege 
1- specific facts, not mere general conclusions of fact or law. 
. Anticipated Damages—Failure to Allege Why Order Iile- 
s gal—Dismissal 
I~ Where petitioners predict damages they will suffer as a result of the order 
but failed to allege why the contested order is not in accordance with 
e law, the petition is dismissed. 
1, Practicability 
» Issues of practicability rather than legality are not for adjudication in a 
proceeding under section 8c(15)(A) of the act. 
Constitutionality—Interstate Commerce—Evidence 
r Where petitioners and intervenor allege that they are not in interstate 
] commerce but the evidence presented at the hearing to amend the order 
indicates they and other handlers in this area sell milk outside the 
c state, there is sufficient justification for the issuance of the amended 


order under the commerce clause of the Costitution. 


Enlarging the Marketing Area—Referendum 


Where it is proposed that a marketing area under an order be enlarged, 

the referendum should be conducted among the producers supplying the 
entire marketing area and not just among the producers local to the 
territory proposed to be added. 
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Pooling Requirement—Scope of 15A Proceeding—Hand- 
ler’s Claims—Producer’s Claims 


Where objection is taken by handlers and a producer association to the 
pooling arrangement under the order on the belief that the producers 
would receive more money for their milk if it were discontinued, held, 
the handlers do not present any right of theirs protected by law 
which is claimed to be invaded and these proceedings are limited to 
the adjudication of the complaints of handlers, As the producers are 
not regulated under the order, unless they can prove that they are 
denied some right under the act, they would have no justiciable in- 
terest in the outcome of the proceeding. 


Mr. Rex W. Perkins, of Fayetteville, Arkansas, for petitioner. Messrs. 
Joseph A. Walsh and Webster P. Maxson, for Agricultural Marketing 
Service, Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937, and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioners are handlers 
of milk subject to Order No. 21, as amended, regulating the 
handling of milk in the Ozarks marketing area. The petitioners 
protest amendments to Order No. 21 effective August 1, 1954, 
which broadened the coverage of the order to include the milk 
handling operations of the petitioners. 


Parts of the petition filed were dismissed by order of the 
Judicial Officer on April 15, 1955 (14 A.D. 790). Roy Lennartson, 
Deputy Administrator for Marketing Services, Agricultural Mar- 
keting Service, United States Department of Agriculture, filed 
an answer to the remainder of the petition. A hearing was held 
at Fayetteville, Arkansas, before Will Rogers, Hearing Exam- 
iner, United States Department of Agriculture. Petitioners were 
represented by E. J. Ball, Fayetteville, who also represented 
Ozark Grade A Milk Producers Association, an organization of 
dairy farmers which was given leave to file a brief and to par- 
ticipate in an oral argument. Respondent was represented by 
Webster P. Maxson, Office of the General Counsel, United States 
Department of Agriculture. Following the hearing the parties 
filed briefs. The hearing examiner issued a report recommending 
that the petition be dismissed. The petitioners by telegram 
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excepted to the report and asked for and were given an extension 
of time within which to file detailed exceptions and a supporting 
brief. They later requested and were given an additional ex- 
tension of time for such purpose but failed to file detailed 
exceptions. 


FINDINGS OF FACT 


1. Petitioner College Club Dairy, Inc., is a corporation or- 
ganized and existing under the laws of the State of Arkansas 
with its office and milk plant at 207 West Dickson Street, Fayette- 
ville, Washington County, Arkansas. 


2. Petitioner Fayetteville Milk Company is a corporation 
organized and existing under the laws of the State of Arkansas 
with its office and milk plant at 330 North West Street, Fayette- 
ville, Washington County, Arkansas. 


3. Petitioner Dixie Dairy, Inc., is a corporation organized 
and existing under the laws of the State of Arkansas with its 
office and milk plant at 600 East Maine Street, Siloam Springs, 
Benton County, Arkansas. 


4. Petitioner R. J. McGregor, d/b/a Sunbeam Dairy, is an 
individual proprietorship with its office and milk plant at Rogers, 
Benton County, Arkansas. 


5. Each petitioner is a “handler” operating a “pool plant” 
as defined in sections 921.8 and 921.11, respectively, of Order No. 
21, as amended, effective August 1, 1954, regulating the handling 
of milk in the Ozarks marketing area. 


6. Prior to August 1, 1954, the marketing area defined in 
Order No. 21 included only Springfield, Missouri. By amendments 
effective August 1, 1954, the marketing area was extended to 
cover Benton, Boone, Marion and Washington counties in Arkan- 
sas and 12 counties and Fort Leonard Wood Military Reservation 
in Missouri (section 921.6). 


7. The amendments effective August 1, 1954, were preceded by 
notice and public hearing. Following the public hearing a notice 
of recommended decision with opportunity to file exceptions was 
published (19 F.R. 2261). A final decision was issued by the 
Acting Secretary of Agriculture on June 3, 1954 (19 F.R. 3374). 


8. In issuing Order No. 21, as amended, effective August 1, 
1954, the Acting Secretary made the following finding as section 
921.0(a) (4) of the order: 
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(4) All milk and milk products handled by handlers, as 
defined in this order, are in the current of interstate com- 
merce or directly burden, obstruct or affect interstate com- 
merce in milk or its products; ...” 


9. Evidence presented at the hearing referred to in Finding 
of Fact 7 (Docket AO 222-A5) supports the finding described in 
Finding of Fact 8. (See e.g., Exhibit No. 39 showing that three 
Springfield, Missouri, handlers distribute approximately 50 per- 
cent of the milk in Harrison, Arkansas; p. 1133 of that record 
showing that Springfield, Missouri, handlers sell 40 percent to 50 
percent of the milk sold in stores in Siloam Springs, Benton 
County; pp. 655-667 showing large percentage of milk sold in 
stores in Fayetteville, Arkansas, comes ffom Missouri handlers; 
p. 941 et seg. showing that petitioner Dixie Dairy buys part of 
its milk supply from Oklahoma producers that Dixie sells in 
Missouri; p. 873 showing that petitioner Fayetteville Milk Com- 
pany sells surplus in Missouri; pp. 128, 143, 718, 743, 747, and 
906 showing that handlers out of Arkansas buy milk from pro- 
ducers in Northwest Arkansas.) 


10. In issuing Order No. 21 the Acting Secretary made a 
determination relative to producer approval. According to section 
921.0(c) (3) of said order, said determination was based upon a 
referendum in which all producers, as defined in section 921.7 of 
Order No. 21, as amended, who were engaged during the month 
of March 1954 in the production of milk for sale in the marketing 
area specified in said order, were allowed to vote. 


11. Section 921.51(a) of Order No. 21, as amended, effective 
August 1, 1954, provides that 15 cents shall be added to the price 
for Class I milk at pool plants located in Benton and Washington 
Counties, Arkansas. 


12. Section 921.82(b) of Order No. 21, as amended, effective 
August 1, 1954, provides as follows. 


“(b) In making payments to producers pursuant to § 921.80 
for milk received each month at pool plants located in 
Benton and Washington Counties, Arkansas, the price per 
hundredweight shall be increased by an amount obtained by 
dividing the total hundredweight of milk received from pro- 
ducers at such plants during the month into the sum resulting 
from the multiplication of the total hundredweight of Class 
I milk of such plants during such month by 15 cents: Pro- 
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vided, That the resultant price per hundredweight shall be 
rounded to the nearest one-half cent: And provided further, 
That the price per hundredweight shall not be increased 
pursuant to this paragraph by more than 15 cents.” 


13. Exhibit No. 65 in the record in Docket No. AO 222-A5 
indicates distributors in Fayetteville, Arkansas, paid their dairy 
farmers an average of approximately 15 cents per hundredweight 
more for milk than was paid by Springfield handlers during the 
period from March 1951 through November 1953, and Roscoe B. 
Kuhn of petitioner College Club Dairy, Inc., at page 1131 of 
said record, indicated that the prices shown on said Exhibit No. 65 
were representative of prices actually paid. 


CONCLUSIONS 
I 


Section 8c(15) (A) of the act, under which this proceeding is 
brought, states than any “. . . handler subject to an order may 
file a written petition with the Secretary of Agriculture, stating 
that any such order or any provision of any such order or any 
obligation imposed in connection therewith is not in accordance 
with law and praying for a modification thereof or to be ex- 
empted therefrom.” [Emphasis supplied.] Therefore to obtain 
modification of, or exemption from, an order in this proceeding 
(as distinguished from amendment of an order pursuant to the 
rule-making provisions of subsections 8c(3), (4) and (17) of 
the act), a petitioner must demonstrate that the order provisions 
complained of are not in accordance with law. 


The petitioners’ grievances are contained in paragraphs 11 and 
12 of their petition. The part of paragraph 11 remaining after 
the dismissal of portions thereof recites only that the order is 
arbitrary, capricious, and discriminatory as applied to petitioners 
and is without legal justification in that it takes the petitioners’ 
property without due process of law in violation of the Fifth 
Amendment to the Constitution of the United States. 


Paragraph 12 of the petition states that the petitioners are 
“injured and damaged” by reason of the facts (a) that the 
petitioners purchase their milk solely from producers located 
within Benton, Washington and Madison counties in Arkansas in 
competition with the Tulsa, Oklahoma, and Dallas, Texas, markets 
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and that the Missouri handlers subject to the order purchase in 
the Springfield, Missouri, market only, that the petitioners have 
to pay 50 cents per hundredweight more for milk than the 
Springfield, Missouri, handlers, that the petitioners have to 
pay 2 cents per hundredweight assessment for administrative 
expenses of the order and to hire an additional bookkeeper to 
keep records and make the reports required by the order, that 
the petitioners are required to pay 15 cents per hundredweight 
as a transportation equalization cost, that the petitioners buy 
milk only from Arkansas producers and sell their milk only in 
Arkansas, that the Missouri handlers subject to the order buy 
no milk in Arkansas and sell less than 20 percent of the milk 
sold in northwest Arkansas, that petitioners are paying $4.75 
per hundredweight as compared with the Missouri handlers’ 
$4.05 per hundredweight and that the petitioners will become 
bankrupt within the very near future if not exempted from the 
order; (b) that representatives of dairies in Dallas, Texas, and 
Tulsa, Oklahoma, and other places are enticing petitioners’ pro- 
ducers away and petitioners can no longer meet the competitive 
prices offered for the milk and will lose their milk supply to Tulsa 
and Dallas dealers and their market to Missouri handlers; and 
(c) that petitioners’ producers have regulated their production 
so that they have no surplus in the spring and summer and are 
now required by the order to share the burden of the surplus 
of Missouri producers who have not so regulated their production 
of milk with consequent dissatisfaction on the part of petitioners’ 
producers and the probable loss of such producers by petitioners 
to Tulsa and Dallas handlers. 


Neither paragraph 11 nor paragraph 12 makes any mention 
of the rule-making proceeding which led to the issuance of the 
contested amendments. Nevertheless it has been held in a number 
of cases that, for grievances of the kind advanced here, the scope 
of this proceeding is limited to examination of the evidence which 
was before the Secretary when he issued the order protested. 
Titusville Dairy Products Co. v. Brannan, 176 F.2d 332 (3d Cir. 
1949), cert. denied, 338 U.S. 905 (1949); Dairymen’s League 
Cooperative Association v. Brannan, 173 F.2d 57, 66 (2d Cir. 
1949), cert. denied, 338 U.S. 825 (1949); Batley Farm Dairy v. 
Jones, 61 F. Supp. 209, 228 (E.D. Mo. 1945), aff'd sub nom. 
Bailey Farm Dairy v. Anderson, 157 F. 2d 87 (8th Cir. 1946), 
cert. denied, 329 U.S. 788 (1946); Beatrice Creamery Co. v. 
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Anderson, 75 F. Supp. 363, 367 (D Kan. 1947). In Sprague Dairy 
Co. v. Anderson (U.S.D.C. N.D. Ill, Nov. 1, 1946), this principle 
was applied to the inclusion of certain townships in the market- 
ing area under Order No. 69. 


It must be concluded that the petitioners have not raised any 
legal issues by their petition. Paragraph 11 is insufficient for 
such purpose. A party who seeks to challenge the validity of a 
statute or regulation must allege specific facts, not mere general 
conclusions of fact or law. Swift & Co. v. United States, 343 U.S. 
373, 383 (1952); Pacific States Co. v. White, 296 U.S. 176, 184- 
186 (1935); Hegeman Farms Corp. v. Baldwin, 293 U.S. 163, 
169-170 (1934); Public Service Commission v. Great Northern 
Utilities Co., 289 U.S. 180, 136-137 (1933) ; O’Gorman & Young 
v. Hartford Fire Insurance Co., 282 U.S. 251, 258 (1931) ; Aetna 
Insurance Co. v. Hyde, 275 U.S. 440, 447 (1928) ; Dyer v. Gal- 
lagher, 203 F.2d 477, 479 (6th Cir. 1953) ; Billings Utility Co. v. 
Advisory Committee, 135 F.2d 108, 112 (8th Cir. 1943) ; Inland 
Steel Co. v. National Labor Relations Board, 105 F.2d 246, 252 
(7th Cir. 1939) ; National Labor Relations Board v. Biles Coleman 
Lumber Co., 98 F.2d 16, 17 (9th Cir. 1938) ; Leventhal v. District 
of Columbia, 100 F.2d 94, 96 (D.C. Cir. 1938). Paragraph 12 
contains recitals of predicted damage to the petitioners as a 
result of the order but fails to allege why the contested order is 
“not in accordance with law.” 


II 


The petitioners’ brief filed after the hearing contains some 
allegations of legal invalidity not pleaded in the petition. But 
even if these allegations are considered to have been properly 
pleaded, the brief demonstrates no basis in law for the relief 
sought by the petitioners. 

The first point the petitioners make in their brief is that the 
order is impracticable and as applied to the petitioners and the 
“intervenor” is illegal and void under section 8c(11)(B) of the 
act. By “intervenor” the petitioners mean the Ozark Grade A 
Milk Producers Association which was given leave pursuant to 
section 900.57 of the rules of practice (9 CFR 900.57) to file a 
brief and to participate in oral argument. Issues of practicability 
rather than legality are not for adjudication in this proceeding. 
And insofar as the petitioners invoke 8c(11)(B) of the act, 
specific exemption for milk and its products is given as follows: 
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“Except in the case of milk and its products, orders issued under 
this section shall be limited in their application to the smallest 
regional production areas, or regional marketing areas, or both, 
as the case may be, which the Secretary finds practicable, con- 
sistently with carrying out such declared policy.” [Emphasis 
supplied.] There can be no violation, then, of this part of the act 
in enlargement of the marketing area to include counties in 
Northwest Arkansas. 


The second challenge in the petitioners’ brief is that the peti- 
tioners and the “intervenor” are not in interstate commerce 
within the meaning of the Constitution of the United States or 
the statute. The petitioners point out that they do not move milk 
or milk products to Missouri and that the Missouri handlers 
subject to the order do not procure milk in Arkansas. The 
petitioners do concede that 20 percent of the milk distributed in 
Northwest Arkansas comes from Missouri handlers. It is part 
of their case too that Tulsa, Oklahoma, and Dallas, Texas, 
dealers are enticing their producers away by offers of higher 
prices. 

In issuing the order the Secretary found that the handling 
of milk regulated was in the current of interstate or foreign 
commerce or directly burdened, obstructed or affected interstate 
commerce in milk or its products. In United States v. Wrightwood 
Dairy Co., 315 U.S. 110 (1942), it was held that Congress in 
enacting the statute conferred the full scope of the commerce 
clause of Article I of the Constitution of the United States. The 
evidence outlined in Finding of Fact 9 is enough to justify the 
issuance of the amended order under the commerce clause of 
the Constitution and section 8c of the act. Mandeville Island 
Farms, Inc., et al. v. American Crystal Sugar Co., 334 U.S. 219 
(1947) ; Wickard v. Filburn, 317 U.S. 111 (1942) ; United States 
v. F. W. Darby Lumber Co., 312 U.S. 100 (1941) ; United States 
v. Rock Royal Cooperative, Inc. et al., 307 U.S. 533 (1939) ; 
Mulford v. Smith, 307 U.S. 38 (1939) ; Consolidated Edison Com- 
pany v. National Labor Relations Board, 305 U.S. 197 (1938) ; 
National Labor Relations Board v. Jones & Laughlin Steel Corp., 
301 U.S. 1 (1937); Titusville Dairy Products Co. v. Brannan, 
supra., United States v. Adler’s Creamery, Inc., 107 F.2d 987 
(2d Cir. 1939); Allen et al. v. Brannan, U.S.D.C. S.D. Ohio, 
May 25, 1950. 

The third division of the petitioners’ brief contends that the 
order is illegal and void as applied to petitioners and the “inter- 
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venor” because the order was not favored by the required 
majority of producers within the meaning of 8c(8) of the act. 
Subsection 8c(9) of the act is applicable rather than 8c(8), but 
under either subsection the requirement is that the Secretary 
determine that the issuance of the order is approved or favored 
(1) by at least two-thirds of the producers who during a repre- 
sentative period have been engaged in the production of milk 
for sale “in the marketing area specified in such marketing agree- 
ment or order” or (2) by the producers of at least two-thirds of 
the volume of milk sold during such representative period “within 
the marketing area specified in such marketing agreement or 
order.” [Emphasis supplied. ] 

Section 8c(19) of the act authorizes, but does not command, 
the holding of a producer referendum for the purpose of ascertain- 
ing the extent of producer approval. Such a referendum was 
held with respect to Order No. 21, as amended, and the Secretary 
determined that the issuance had the required producer approval. 


The petitioners’ grievances seems to be that a referendum 
should have been conducted only among the Arkansas producers 
supplying the petitioners instead of the producers supplying the 
entire marketing area defined in the order. But, as can be seen 
above, the act requires that the Secretary determine that the 
issuance of an order or amendment be favored by at least two- 
thirds of the producers who have produced milk for sale in the 
marketing area specified in the order or producers of a least 
two-thirds of the milk sold during a representative period within 
the marketing area specified in the order. The amended order 
abolished the former Springfield, Missouri, marketing area and 
established in its place the Ozarks marketing area, an entire 
new area. The referendum was conducted among the producers 
supplying this entire area. This was in accord with the statutory 
language and follows the administrative practice under the act 
for many years. 

Whatever may be the policy consideration involved, the peti- 
tioners have not shown any legal invalidity in the conduct of the 
referendum. If the petitioners’ contention should be adopted, it 
would mean that the marketing area under an order could 
never be expanded, as the development of economic conditions 
might warrant, without approval of at least two-thirds of the 
producers local to the territory to be added and supplying only 
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part of the milk requirements of the area to be added. Such an 
obstacle might well stultify the operation of the act. 

The final heading of the petitioners’ brief argues that the 
order violates the Fifth Amendment to the Constitution because: 


(a) The action of the Secretary in placing the Arkansas 
producers with the Missouri producers for the purposes of 
holding the referendum violates due process of law. 


(b) The action of the Secretary in subjecting the handlers 
to milk marketing Order No. 21 violates due process of law 
in that the Missouri handlers who sell milk in Arkansas are 

_ placed in a position of competitive advantage, thereby 
destroying the business of the handlers. 


(c) The action of the Secretary in subjecting the members 
of the intervenor to milk marketing Order No. 21 violates 
due process of law in that the Arkansas producers are re- 
quired to assume a burden of surplus milk that they would 
not otherwise have to assume; it destroys their local market; 
and it destroys the value of their dairy herds. 


As to the (a) above, we have concluded that there was no legal 
infirmity in the conduct of the producer referendum. 


With respect to (b) above, the petitioners claim that they have 
to pay more for milk than the Missouri handlers in order to 
keep their milk supply away from the Tulsa and Dallas markets 
and that they are engaged in competition with the Missouri 
handlers for sales. This situation was not enacted by the order 
and existed before the order was made applicable to the peti- 
tioners. The order, since it merely prescribes minimum prices 
to producers, does not prevent the petitioners from paying to 
their producers any additional amounts considered necessary 
to immunize them from the enticements of the Dallas and Tulsa 
dealers. The petitioners have failed to show that they cannot 
afford to pay any such premiums. As to any increase in sales 
in Northwest Arkansas by the Missouri handlers, there is no 
demonstration by the petitioners that the order is responsible 
in any way for any such condition. 

Reducing the petitioners’ case in this connection to its simplest 
terms, the objection seems to be that most of petitioners’ pro- 
ducers do not favor the order because they do not like the pooling 
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arrangement and threaten to take their milk to Dallas and Tulsa 
unless the petitioners are exempted from the order. The peti- 
tioners indicate that if they can get rid of the order, they could, 
or would, pay their producers directly what the cost of milk is to 
them under the order, plus the two cents per hundredweight 
handler administrative assessment and the five cents per hundred- 
weight deducted from producer payments for marketing services. 


The petitioners do not present any right of theirs protected 
by law which is claimed to be invaded. See e.g., United Milk 
Producers of New Jersey v. Benson, 225 F.2d 527 (D.C. Cir. 
1955). But if there is any such right, the United States Supreme 
Court in United States v. Rock Royal Cooperative, Inc., et al., 
supra, at page 572, upheld the validity of the pooling arrangement 
against objections “. . . to the alleged deprivation of liberty and 
property accomplished by the pooling requirement in taking away 
from the defendants their right to acquire milk from their 
patrons at the minimum class price, according to its use, and 
forcing the handlers to pay their surplus, over the uniform price, 
to the equalization pool instead of to their patrons.” 


The petitioners assume the role of champion for their producers 
most of whom are members of the Ozark Grade A Milk Producers 
Association which was permitted to file a brief herein. The peti- 
tioners cannot act vicariously in this proceeding for someone 
else. Queensboro Farm Products, Inc. v. Wickard, 137 F.2d 969, 
977 (2d Cir. 1943). The limited participation in the proceeding 
allowed to the association did not make the association a party to 
the proceeding and cannot enlarge the issues herein. Under the 
act these proceedings are limited to adjudication of the com- 
plaints of handlers. It might be observed, however, that the order 
does not regulate producers and, therefore, unless the producers 
can prove they are being denied some right given by the act they 
would have no justiciable interest in the outcome of this pro- 
ceeding since we are limited here to matters of law. See Stark 
et el. v. Wickard, 321 U.S. 288, 290 (1944). 


In the light of the foregoing, we conclude that the relief re- 
quested by the petition should be denied and the petition 
dismissed. 


ORDER 


The relief requested by the petition herein is denied and the 
petition is dismissed. 
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(No. 4610) 


In re CHICAGO GUERNSEY FARMS, INC. AMA Docket No. 41-39. 
Decided April 25, 1956. 


Producer Milk—Producer Milk May Only be Reported by 

Handler Receiving It—Producer Milk, to Retain Its Status 

in the Pool, May Only be Diverted to Nonpool Plants in 
Specified Periods—Stipulation—Dismissal 


Where a handler complained of the action of the market administrator for the 
order in disallowing as producer milk certain milk diverted by the handler 
from the farms where produced to nonpool plants during months when 
such diversions were outside the scope of pool operations and entered 
a stipulation to abide by the decision in AMA No. 41-35 through 41-38, 
which was entered April 4, 1956, upholding the market administrator’s 
action in similar situations, held, the relief requested is denied and the 
handle:’s petition dismissed. 

'. Fred Nonnamaker, of Chicago, Illinois, for petitioner. Mr. Joseph A. 
Walsh, for Agricultural Marketing Service. Mr. Jack W. Bain, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


FINDINGS OF FACT 


A. This is a proceeding under Section 8c(15) (A) of the 
Agricultural Adjustment Act (1933), as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937, and 
subsequent amendments (7 U.S.C. 601 et seq.). The petitioner 
herein in a handler under Order No. 41, as amended, regulating 
the handling of milk in the Chicago, Illinois, marketing area, 
and complains of the action of the market administrator for 
the order in disallowing as “producer” milk certain milk diverted 
by the petitioner from the farms where produced. Roy W. Len- 
nartson, Assistant Administrator, Production and Marketing 
Administration, United States Department of Agriculture, filed 
an answer to the petition. 


B. Thereafter, the parties, through their attorneys, stipulated 
as follows: 


“It is hereby stipulated by and between the parties hereto 
through their respective attorneys, as follows: 


“1. During the months of August through November, 1951, 
the petitioner, an Illinois corporation, diverted and delivered 
a total of 109,409 pounds of fluid milk to a plant of the 
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Beatrice Foods Company and a plant of Normal Sanitary 
Dairy, both located at Bloomington, Illinois, as shown in 
Exhibit A annexed to the petition herein, and petitioner 
reported such milk to the Market Administrator of Order 
No. 41, as amended, as receipts of ‘producer’ milk, as defined 
in said order, at petitioner’s plant located at Hinsdale, 
Illinois, whereas such milk, in fact, moved directly from 
farms where produced to said plants at Bloomington, Illinois. 


“2. Neither of the aforesaid plants located at Bloomington, 
Illinois, is a ‘pool plant’ under Order No. 41, as amended. 


“3. After audit by the Market Administrator, the milk in 
question received at such plants was considered ‘nonproducer 
milk’ which should not have been included in the pool for 
the respective months, and by audit adjustment it was 
eliminated from pooling, resulting in a charge to the peti- 
tioner for a refund in the sum of $617.89, of which this 
petitioner complains, and which has not been paid to the 
Market Administrator. 


“4, Petitioner hereby waives oral hearing in this proceed- 
ing as specified in section 900.60 of the Rules of Practice 
and Procedure. 


“5. Except with respect to quantities of milk, location of 
plants, and amounts in dispute, the milk invovled in this 
proceeding is in the same category as the milk considered 
in Finding of Fact No. 19 in the Presiding Officer’s Report 
filed October 22, 1954, in the consolidated proceedings, 
designed Clover Leaf Dairy Company, et al. AMA Dockets 
No. 41-35—41-38, and the Proposed Conclusions in said 
Report in respect thereto are equally applicable to the 
classification, pricing, and pooling of the milk in this pro- 
ceeding. 


“6. The principles of law applicable with respect to the 
issues pertaining to the milk discussed in said Finding of 
Fact No. 19 are equally applicable with respect to the issues 
in this proceeding in the same manner and to the same extent 
as if this proceeding had been consolidated with the proceed- 
ings in AMA Dockets No. 41-35—41-38, and prosecuted to 
final decision. 


“7. The petitioner in this proceeding agrees to accept the 
decision and order of the Judicial Officer in the proceedings, 
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Clover Leaf Dairy Co., et al, AMA Docket No. 41-35—41-38, 
as a final adjudication by the Secretary of the issues in this 


proceeding.” 


C. In In re Clover Leaf Dairy Company et al., AMA Dockets 
No. 41-35 to No. 41-38, a final order together with a decision 
was entered by the Judicial Officer on April 4, 1956 (15 A.D. 
339), denying the relief requested and dismissing the petitions. 


CONCLUSIONS 


In view of the foregoing, the petition herein should be 
dismissed. 


ORDER 


The relief sought by the petition herein is denied and the 
petition is dismissed. 


(No. 4611) 


In re DENVER UNION STOCK YARD COMPANY. P&S Docket No. 
450. Decided April 3, 1956. 


Modification of Rates and Charges 


Since the parties are agreed respondent’s schedule of rates and charges 
is modified as requested, to remain in effect to and including December 
31, 1957, unless charged by further order before that date. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Ashley Sellers of Sellers & Conner, of Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The rates and 
charges which respondent is now assessing for stockyard services 
and facilities at the Union Stock Yards, Denver, Colorado, are 
those prescribed by an order issued on August 17, 1951 (10 A.D. 
1033), as temporarily modified by orders issued on December 
26, 1951 (10 A.D. 1502), October 16, 1952 (11 A.D. 851), 
November 4, 1953 (12 A.D. 1264), November 26, 1954 (13 A.D. 
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1058), and November 15, 1955 (14 A.D. 927). The temporary 
modifications are currently due to expire on December 31, 1957. 

On March 5, 1956, respondent, by its attorney, filed a peti- 
tion requesting authority to make certain additional modifica- 
tions in its current schedule of rates and charges to remain in 
effect to and including December 31, 1957. Notice of the petition 
and its contents was published in the Federal Register on March 
15, 1956 (21 F.R. 1664), and, although interested persons were 
afforded an opportunity to indicate a desire to be heard in the 
matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted. 

Since the parties are agreed, the respondent is authorized to 
modify its current schedule of rates and charges as requested 
in the petition filed on March 5, 1956, and to continue assessing 
such schedule as so modified during the life of this order. 

The respondent who must prepare for and be ready to comply 
with this order on its effective date desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on May 1, 1956, and remain 
in effect to and including December 31, 1957, unless changed 
by further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4612) 


In re MARKET AGENCIES AT UNION STOCK YARDS, OGDEN, UTAH. 
P&S Docket No. 456. Decided April 9, 1956. 


Modification of Rates and Charges 


Inasmuch as the parties are agreed, the respondents are authorized to 
assess the rates and charges, for sales of sheep by auction, specified 
in their petitions and, good cause having been found, this order is effective 
in less than thirty days. 
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Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. J. E. Manning, of Ogden, Utah, for Ogden Livestock Auction 
Company, respondent. Mr. J. H. Spurlock, of Ogden, Utah, for John 
Clay and Company, respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). Respondents are 
now operating under an order issued on June 9, 1955 (14 A.D. 
446), authorizing assessment of the current rates and charges 
to and including June 19, 1957, unless changed by further order 
before the latter date. 

On March 5, 1956, a petition was filed by J. E. Manning, 
owner of the Ogden Livestock Auction Company, one of the 
respondents, requesting authority to modify the rates and charges 
for sales of sheep by auction. On March 5, 1956, a petition was 
filed by J. H. Spurlock in behalf of John Clay and Company, 
another of the respondents, also requesting authority to put into 
effect the same rates and charges for sales of sheep at auction. 

Notice of the filing of the petitions and their contents was 
published in the Federal Register on March 20, 1956 (21 F.R. 
1735), and, although interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter, no interested 
person notified the Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petitions be 
granted and that the order of June 9, 1955, be modified so as 
to authorize the respondents in this proceeding to assess the 
rates and charges for sales of sheep by auction specified in the 
petitions filed on March 5, 1956. 

Inasmuch as the parties are agreed, the petitions filed on 
March 5, 1956, are granted and the order of June 9, 1955, is 
modified so as to authorize the respondents in this proceeding 
to assess the rates and charges for sales of sheep by auction 
specified in such petitions. 

The respondents who must prepare for and be ready to 
comply with this order on its effective date desire to have it 
become effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
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stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on April 16, 1956, and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(4613) 


In re CHARLES B. GANEY. P&S Docket No. 2166. Decided April 
27, 1956. 


Suspension of Registration—Cease and Desist—Billing 
Purchaser in Excess of Purchase Price—Failure to Keep 
Proper Records 


Where respondent purchased hogs for certain packing companies and billed 
and collected from said companies amounts in excess of the total pur- 
chase prices plus a buying charge or commission, and failed to show 
the true nature of the transactions on the scale tickets, held, re- 
spondent’s registration is suspended for thirty days and respondent 
is ordered to cease and desist from such practices and to keep proper 
accounts, records and memoranda as will fully and correctly disclose 
all transactions involved in his business. 


Messrs, Jerome S. Ducrest and Lowell E. Miller for Livestock Division, 
Agricultural Marketing Service. Mr. John J. Hoban of McRoberts and 
Hoban, of East St. Louis, Illinois, for respondent. Mr. John Curry, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
a complaint filed on May 2, 1955, by the Director of the Live- 
stock Division, Agricultural Marketing Service. The complaint 
charges that (1) the respondent, in connection with purchases 
of hogs for the account of certain packing companies, charged 
the companies buying commissions and in addition billed such 
companies at prices in excess of the prices at which the hogs 
were purchased, (2) the respondent purchased hogs on a com- 
mission basis without being registered with the Secretary as a 
market agency, and (3) the respondent failed to keep complete 
and correct records. 
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On May 24, 1955, respondent filed an answer denying the 
charges of the complaint and requesting an oral hearing. John 
J. Curry, Office of Hearing Examiners, presided at the hearing 
held in St. Louis, Missouri, on November 2, 1955. Respondent 
was represented by John J. Hoban, East St. Louis, Illinois, and 
complainant was represented by Jerome S. Ducrest, Office of 
the General Counsel, United States Department of Agriculture. 
At the hearing, six witnesses appeared on behalf of complainant 
and fourteen exhibits were introduced into evidence. No evidence 
was presented on behalf of the respondent. After the hearing, 
briefs and related documents were filed by the parties. The hear- 
ing examiner issued a report recommending that the respondent 
be found to have violated the act as charged. The respondent 
did not file exceptions to the report. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock Yards, 
Illinois, hereinafter referred to as the stockyard, was at all times 
meritioned herein a posted stockyard subject to the provisions 
of the act. 


2. Respondent at all times mentioned herein was registered 
with the Secretary of Agriculture as a dealer to buy and sell 
swine for his own account at the stockyard. 


3. At the stockyard during the period November 2, 1953, 
through Januray 4, 1955, respondent purchased 1,551 hogs for 
the account of the Fiesta Packing Company, St. Louis, Missouri. 
In connection with such purchases, respondent charged Fiesta 
buying commissions totaling $1,783.25 and billed Fiesta at prices 
totaling $2,675.48 more than the total purchase prices. Fiesta 
paid for the hogs on the basis of the billed prices. 


4. At the stockyard during the period November 2, 1953, 
through October 28, 1954, respondent purchased 1,855 hogs for 
the account of the Natural Bridge Packing Company, St. Louis, 
Missouri. In connection with such purchases, respondent charged 
Natural Bridge buying commissions totaling $1,745.25 and billed 
Natural Bridge at prices totaling $1,718.45 more than the total 
purchase prices. Natural Bridge paid for the hogs on the basis 
of the billed prices. 


5. Under the respondent’s arrangements with Fiesta and 
Natural Bridge, the respondent was to bill them for hogs pur- 
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chased at the prices paid by the respondent plus a buying charge 
or commission of 50 cents per hundredweight. 


6. In connection with the transactions described in Findings 
of Fact 3 and 4, the respondent purchased the hogs and took 
title to them in his name before transferring title to Fiesta or 
Natural Bridge. In instances involving about 89 hogs, the respond- 
ent billed Fiesta and Natural Bridge at lower prices for hogs 
than the respondent paid for them. 


7. The copies of the scale tickets listed below retained by the 
stockyard company and respondent, respectively, bore the fol- 
lowing entries: 

Date, No. of Hogs and Date, No. of Hogs and 

Scale Weight as Shown on Weight as Shown on Copy 


Ticket Stockyard Company Copy of Scale Ticket in 
Number of Scale Ticket Respondent's Records 


488070H 6/25/54 1 200 6/28/54 515 


538393H 7/29/54 t 160 7/29/54 160 
185 


230 
175 


205 
180 


325 


130 
240 


457719H 8/18/54 205 8/18/54 


8/ 9/54 
12/13/54 


457890H 8/ 9/54 160 
644659H 12/13/54 130 


3 
1 
1 
1 
1 
1 
1 
2 
1 
1 


538443H 7/28/54 230 7/28/54 


CONCLUSIONS 


It is clear that the respondent’s arrangements with Fiesta 
and Natural Bridge were to buy crippled hogs for them and to 
bill them at the prices paid by the respondent for the hogs plus 
a buying charge or commission of 50 cents per hundredwieght. 
It is clear, too, that the respndent billed Fiesta and Natural 
Bridge at prices higher than those paid by the respondent plus 
the buying charges and that in doing so the respondent falsely 
represented that the prices at which Fiesta and Natural Bridge 
were billed were the prices paid by the respondent. Accordingly, 
the respondent violated section 312(a) of the act which makes 
it unlawful for any “... dealer to engage in or use any unfair, 
unjustly discriminatory, or deceptive practice or device . . .” 














PACKERS AND STOCKYARDS ACT, 1921 
Cite as 15 A.D. 383 


386 





As to the charge that the respondent operated as a market 
agency without being so registered and bonded, it is concluded 
that, despite the buying charge of 50 cents per hundredweight, 
the complainant has not established such violation in view of the 
testimony on behalf of complainant on pages 103-106 of the 
transcript of hearing to the effect that a dealer may buy on 
order without operating as a market agency if he separately 
states his buying charge on the bill rendered and the correct 
prices paid by him for the livestock. Here the respondent took 
title to the livestock and resold to Fiesta and Natural Bridge. 
True he marked up the prices but we don’t see how in the light 
of the described testimony such mark-ups made the transactions 
those of a market agency nature rather than those of a dealer 
nature. 


The evidence also clearly shows that copies of certain scale 
tickets in respondent’s records bore entries different from, or 
in addition to, entries on the original scale tickets issued by the 
stockyard company (Complainant’s Exhibits 7-12; Tr. 31-48). 
For example, the stockyard company’s copy of scale ticket No. 
488070H shows that on June 25, 1954, 1 hog was weighed on 
scale 19 at a weight of 200 pounds. However, copies of scale 
ticket No. 488070H retained in the records of Fiesta and 
respondent bore entries in addition to those on the stockyard 
company copy of said scale ticket, namely, entries representing 
that two additional hogs had been weighed at the time said 
scale ticket was issued at a total weight of 515 pounds. Similar 
additions were made on respondent’s copies of scale tickets Nos. 
538393H, 538443H, 457719H, 457890H, and 644659H. Also, the 
date on respondent’s copy of scale ticket No. 488070H had been 
altered to read June “28”, 1954. There is no explanation in the 
record of this proceeding as to why the additional entries or alter- 
ations were made on the copies of the scale tickets retained in re- 
spondent’s records. There is nothing in respondent’s records to 
indicate whether the hogs were transferred after being weighed at 
another scale or whether the hogs were ever actually weighed 
at all. Whatever the explanation, it is a fact that the copies of 
the scale tickets retained by respondent in his records do not 
disclose the true nature of these transactions. This is a violation 
of section 401 of the act (7 U.S.C. 221). The failure to keep 
proper records and accounts operates to conceal violations of 
the act and to mislead enforcement officials so that the enforce- 
ment of the act is seriously hampered and frustrated. 
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ORDER 


Respondent shall cease and desist from engaging in the unfair, 
E unjustly discriminatory and deceptive practices described in the 
| Findings of Fact. 
: Respondent shall keep such accounts, records and memoranda 
| as will fully and correctly disclose all transactions involved in 
; his business. 
Respondent’s registration under the act is suspended for a 
period of 30 days beginning on the effective date of this order. 
This order shall become effective on the 20th day after service 
of a copy upon respondent. 


(No. 4614) 


In re MARKET AGENCIES AT KANSAS CITY STocK YARDS. P&S 
Docket No. 311. Decided April 27, 1956. 


Continuation of Rates and Charges 


Since the parties are agreed, the current rates and charges are continued 
in effect to and including May 30, 1958. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. James Rutherford, of Kansas City Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order issued on 
April 28, 1954 (13 A.D. 355), continuing in effect to and including 
May 30, 1956, the order of February 25, 1952 (11 A.D. 198), under 
which respondents are authorized to assess the current schedule 
of rates and charges. 

On April 2, 1956, a petition was filed on behalf of the re- 
spondents requesting a “two-year extension” of the current rates 
and charges. 

The order of February 25, 1952, authorizing increases in rates 
and charges, was preceded by a notice of the petition therefor 
published in the Federal Register, and, although opportunity 
was afforded interested persons to indicate a desire to be heard 
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in the matter, no such person notified the Hearing Clerk of a 
desire to be heard. Inasmuch as the present petition does not 
involve an increase of rates and charges lawfully prescribed 
by the Secretary or any rates and charges for services not here- 
tofore covered by order, it is found that further notice and 
public procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that an order be 
issued further continuing in effect to and including May 30, 
1958, the order of February 25, 1952, and requiring the reports 
referred to in such order to be filed with the Livestock Division 
on or before March 15 of each year. 

Since the parties are agreed that the current rates and 
charges should be extended, the order of February 25, 1952, is 
continued in effect to and including May 30, 1958, unless changed 
by further order before the latter date, and respondents shall 
file the reports referred to in such order with the Livestock 
Division on or before March 15 of each year. 

The respondents who must comply with this order on its 
effective date desire that it be made effective on May 31, 1956. 


This order shall become effective on May 31, 1956, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 4615) 


CHARLES R. ALLEN, INC. v. E. E. WILLARD. PACA Docket No. 
6317. Decided April 2, 1956. 


Oral Contract—Failure to Object to Terms in Memoran- 
dum of Sale—Rejection Without Reasonable Cause— 
Resale—Damages 


Where complainant, acting as broker, sold seed potatoes from a corporation 
to respondent by oral contract and later sent respondent a sales 
Memorandum which was received without objection and still later sent 
respondent a formal contract for signature which respondent refused 
to sign claiming that he could purchase seed potatoes cheaper locally 
and would not accept potatoes from the corporation and upon delivery 
did reject the shipment and the potatoes were resold at a loss, held, 
it was not necessary to have the contract herein in writing and, further- 
more, the terms on the memorandum of sale provided that, in the 
absence of the execution of a more formal contract, the memorandum 
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represented the agreement and respondent by failure to object is deemed 
to have concurred, and thus the rejection was without reasonable 
cause and respondent is liable for the difference between the contract 
price and the market value at the time the produce ought to 
have been accepted plus proper expense incurred in the resale. 


Real Party in Interest—Permission to Amend Complaint 
After Answer 


Where complainant, acting as broker, sold seed potatoes from a corporation 
to respondent who rejected them upon delivery which resulted in a loss 
on resale, and complainant filed a complaint seeking reparation but re- 
spondent challenged complainant’s right to file such complaint, com- 
plainant was permitted to amend the complaint, after answer thereto 
had been filed, to show the claim here involved had been assigned to 
complainant. 

Complainant pro se. Mr. Jerre Austill, of Austill and Austill, of Mobile, 
Alabama, for respondent. Mr, William H. Pierce, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal] complaint filed on July 8, 1954, complainant seeks to 
recover reparation of $1,102.70, which is alleged to be the amount 
of damages sustained as a result of the unlawful rejection by 
respondent of 2,000 sacks of potatoes sold to respondent by 
complainant as a broker, for the account of Island Co-op Services, 
Ltd., Charlottetown, Prince Edward Island, Canada (hereinafter 
referred to as Island Co-op). 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon 
respondent on July 31, 1954. A copy of the report of investigation 
was served by registered mail upon complainant on July 30, 1954. 

Respondent filed an answer to the complaint challenging the 
jurisdiction of the Secretary and complainant’s right to file the 
complaint. Respondent’s answer denies the essential] allegations 
of the complaint, and alleges that complainant was notified prior 
to shipment that respondent would not accept the potatoes. An 
amended complaint was filed by complainant on December 13, 
1954, which includes an allegation that Island Co-op has assigned 
its portion of the claim in controversy to complainant. A copy 
of the amended complaint was served upon respondent. Respon- 
dent filed an answer thereto moving that the amended complaint 
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be stricken upon several grounds, among these being an allega- 
tion that the assignment submitted by complainant is invalid; 
and that at the time the complaint was filed the sole party in 
interest was a Canadian corporation not authorized under the 
rules to “interpose” this proceeding. 

An oral hearing was held at Mobile, Alabama on May 10, 1955. 
Complainant was represented by Charles R. Allen, its president. 
Respondent appeared in person, and was represented by counsel. 
The testimony of Charles R. Allen and A. M. Thompson, a broker, 
was received in evidence on behalf of complainant. Respondent 
testified on his own behalf. Jerre Austill, of respondent’s counsel, 
testified at the hearing upon request of complainant concerning 
conversations and correspondence had with complainant in regard 
to the possibility of a compromise settlement of the claim in- 
volved in this proceeding. 

At the hearing, respondent made a formal motion to dismiss 
the complaint, as amended, upon the following separate and 
several grounds: (1) that the amended complaint fails to charge 
any offense justiciable under the act, (2) that the amended 
complaint fails to allege that respondent was a dealer at the 
time of the alleged transactions, as required by the act, and (3) 
that Island Co-op is a party interested in the result of the suit, 
is a non-resident of the United States and has failed to give bond 
as required by the act. Leave was granted complainant at the 
hearing to further amend the complaint by alleging that com- 
plainant “is informed and believes that respondent, E. E. Willard, 
is an individual whose post office address is Theodore, Alabama, 
and that respondent, E. E. Williard, is a dealer, potato dealer, 
and was a potato dealer at the time that this transaction took 
place.” The motion of dismissal, made at the hearing, was taken 
under advisement. 

A brief was filed by counsel for respondent. 


FINDINGS OF FACT 


1. Complainant, Charles R. Allen, Inc., is a corporation whose 
post office address is Box 286, Charleston, South Carolina. 


2. Respondent is an individual, E. E. Willard, whose post 
office address is Theodore, Alabama. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about July 29, 1953, contemplating the shipment 
of a perishable agricultural commodity in the course of 





ALLEN, INC. v. WILLARD 391 
Cite as 15 A.D. 388 


interstate or foreign commerce, the parties entered into an oral 
contract whereby complainant sold for the account of Island 
Co-op to respondent 1,000 sacks of Prince Edward Island cer- 
tified Sebago seed potatoes at a price of $2.90 per cwt., f.o.b. 
Mobile, Alabama, for shipment the first half of January, 1954. 
About 30 or 40 days thereafter the parties entered into a contract 
for an additional 1,000 sacks of the same kind of potatoes at the 
same price and on the same terms. 


4. On November 12, 1953, complainant sent to respondent a 
sales memorandum in confirmation of the sale of “2,000 sx 100 lb. 
P.E.I. Certified Sebago Seed Potatoes $2.90 cwt.,” the same being 
on a printed form of complainant, numbered 30544 and showing 
complainant to be “merchandise brokers” and the seller to be 
“Island Co-op Services Ltd., Charlottetown, Prince Edward Is., 
Canada.” The memorandum contained the following statements, 
printed, in the lower left-hand corner thereof: 


“We, as brokers, acknowledge for the account of the above 
named seller your order of the above goods, subject to 
conditions set forth on the reverse side of this form and/or 
seller’s contract. This memorandum shall be subordinate to 
more formal contract when and if such contract is executed. 
In the absence of such contract, this memorandum represents 
the contract of the parties.” 


5. On November 24, 1953, complainant sent respondent a 
formal contract to be signed covering purchase of the 2,000 
sacks of potatoes. 


6. By letter dated December 1, 1953, respondent notified 
complainant that he, respondent, would not sign the contract 
mailed to him by complainant, because seed potatoes could be 
purchased locally at $2.40 per sack. On January 4, 1954, com- 
plainant wrote respondent, advising that the potatoes covered by 
the contracts would be loaded aboard the S.S. Peika at St. Johns 
(Canada) beginning on January 11, 1954, and that the potatoes 
would arrive in Mobile, Alabama, on or before January 20, 1954, 
weather conditions permitting. In this letter complainant recon- 
firmed the sales, thus: “We sold you the first 1000 bags, and then 
you increased your order another 1000—a very firm and definite 
order, and we, in turn, placed a firm and definite order with 
Island Co-op Services.” Respondent, by letter dated January 8, 
1954, wrote complainant: “Answering yours of Jan. 4th, 1954, 
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concerning Seed Potatoes. Do not expect me to accept any potatoes 
from you when the boat arrives, as I have not confirmed any 
with you. * * *” 


7. On January 8, 1954, Island Co-op issued to respondent 
its invoice covering sale to respondent of “2,000 bags PEI Cert. 
Sebago Seed Potatoes 100’s.” 


8. Seed potatoes of the kind, grade and quantity specified in 
the contract were shipped from loading point in Canada on 
January 8, 1954, arriving at Mobile, Alabama, on or about Janu- 
ary 20, 1954. The shipment was rejected by respondent. Com- 
plainant thereupon placed said potatoes on consignment with A. 
M. Thompson, a broker, of Mobile, Alabama, who resold the 
same, for complainant’s account, for the total sum of $4,997.30, 
from which a brokerage commission of $300 was deducted, 
leaving $4,697.30 as net proceeds realized from the resale. 


9. On April 9, 1954, Island Co-op addressed the following 
letter to complainant: 


“This letter is your authority to proceed against E. E. Wil- 
lard, Theodore, Ala., in re their refusal to take delivery 
of their purchase of seed potatoes sold them for our account 
by your office. This deal was handled on a joint account basis. 
You are fifty percent involved in the loss, and this letter 
is your authority to proceed with the Department of Agricul- 
ture, P.A.C.A. at Washington to enforce protection of our 
loss. Please keep us posted with developments.” 


10. Under date of December 6, 1954, Island Co-op assigned to 
complainant its entire interest in the claim against respondent. 


11. Complainant’s damages amount to $1,102.70, which is the 
difference between the contract price of $5,800 and the net 
proceeds of resale in the sum of $4,697.30. Although requested to 
do so, respondent has failed and refused to pay complainant the 
damages claimed, or any part thereof. 


12. Formal complaint was filed on July 8, 1954, which was 
within 9 months from the time the cause of action accrued. 
CONCLUSIONS 


Respondent objected at the hearing to permission there granted 
complainant further to amend its complaint by alleging in effect 
that respondent is “a dealer.” We find no merit to this objection 
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especially since respondent was not surprised, but knew that he 
was so licensed under the act. It would be manifestly unjust to 
dismiss the proceeding on such a technicality. Moreover, it is 
a part of the record in this proceeding that respondent was so 
licensed. 


The respondent is correct in contending that in a reparation 
proceeding the complainant must be the real party in interest. 
Gridley, Maxon & Co., Inc. v. Paul Poulos & Co., Inc., 6 A.D. 720 
(1947). This requirement is in accord with established practice 
and in harmony with both the Federal rule and the statutory law of 
Alabama in respect of civil actions. (Rule 17(a), Title 28, U.S.C.; 
Title 7, sec. 126, Code of Alabama, 1940.) In his answer to the 
complaint respondent challenges the jurisdiction of the Secretary 
on the ground that the complainant in the proceeding is not 
the real party in interest. It is alleged substantially in the 
complaint that complainant, as broker, for the account of a 
Canadian principal, Island Co-op, negotiated with respondent 
the contract covering the sale of certain seed potatoes involved 
in this proceeding. Ordinarily, a broker may not maintain an 
action on a contract which he has negotiated for his principal 
against the other party to the contract, unless the broker has 
acquired a special interest which confers upon him the right 
to sue. (12 C.J.S. 347; Restatement of The Law, Agency, Ch. 12, 
sec, 363.) 


Complainant, in both the original complaint and the amended 
complaint, proceeds on a principal-broker theory, but in argument 
and testimony seeks to establish a joint venture by complainant 
and Island Co-op. Allen, testifying for complainant, stated that 
complainant had a 50 percent interest “in the contract,” explain- 
ing that complainant and the Canadian concern were working 
“on a joint account basis,” complainant selling and the Canadian 
concern covering the purchases from growers in Prince Edward 
Island. Allen testified that the complainant had no interest in 
the potatoes in question, but did have an interest in the profit 
or loss connected with sales contracts. Such testimony and some 
of the documentary evidence are inconsistent with a principal- 
broker relationship, as alleged in the complaints. Other docu- 
mentary evidence introduced by complainant, however, tends to 
support the principal-broker theory, and to refute the theory 
of joint venture. A determination as to the nature of the relation- 
ship existing at the time of sale between complainant and Island 
Co-op, however, we believe will be unnecessary because of the 
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results reached hereinafter in our discussion as to the validity of 
the assignment from Island Co-op to complainant. 

A claim for reparation under the act is a chose in action and is 
assignable. A Burker & Company, Inc. v. Frank G. Casella, Inc., 
1 A.D. 394 (1942). Over objections of respondent, the presiding 
officer granted complainant leave to amend the complaint, after 
answer thereto had been filed. In the amended complaint, it is 
alleged that Island Co-op “has duly assigned its portion of the 
above claim” to complainant. Under the rules of practice, it is 
within the discretion of the presiding officer to grant such leave. 
(7 CFR 47.6(d).) The cause of action alleged in the amended 
complaint grew out of the same transaction and was basically 
the same or identical in the essential elements upon which the 
right to claim reparation was based and upon which the respon- 
dent’s duty was alleged to have arisen. The amended complaint 
presents the same matter and lays the basis for the institution of 
the proceeding. Certainly this is not prejudicial to the respondent 
in his defense on the merits of the case. See Blair v. Durham, 
134 F. (2d) 729. 

One of the objections raised by respondent to the formal 
amendment of the complaint is that the assignment by Island 
Co-op to complainant of the claim here involved was without 
valuable consideration and had not been legally executed. 

The document submitted by complainant recites that in con- 
sideration for a certain sum of money, Island Co-op assigns its 
interest in the claim in controversy to complainant. The document 
has been signed by Jerome O’Brien, manager of Island Co-op. 
It bears the seal of Island Co-op and the signatures of two 
witnesses. At the hearing Allen testified that the assignment had 
been given for the purpose of transferring Island Co-op’s full 
equity in the complaint for other considerations to complainant. 
In our opinion, there is sufficient evidence in this case to es- 
tablish the validity of the assignment in controversy. Moreover, 
the record contains a letter signed by Jerome OBrien, manager 
of Island Co-op, addressed to Charles R. Allen, Inc., on April 9, 
1954, reading, in part, as follows: 

“This letter is your authority to proceed against E. E. Wil- 
lard, Theodore, Ala., in re their refusal to take delivery of 
their purchase of seed potatoes sold them for our account 
by your office. * * *” 

In Shampanier Brokerage Company v. Lewis D. Goldstein Fruit 
& Produce Corporation, 5 A.D. 202 (1946), we construed a written 
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authorization given to a broker by a shipper to file a claim with 
the Department against the purchaser as an assignment to the 
broker, and reparation was awarded thereon to the broker. 
With respect to the merits of the controversy, the contract 
negotiations were conducted over the telephone, and there is 
irreconcilable conflict of testimony concerning what was said. 
Respondent’s allegations and testimony are, in substance, that 
complainant quoted over the telephone a price of $2.90 per cwt. 
for seed potatoes which complainant was able to deliver to respon- 
dent, but that respondent would not agree to purchase or to 
make any commitment to purchase at that time; that respondent 
in a subsequent conversation with complainant stated that 
respondent was in the market for seed potatoes and would be 
interested in buying them from complainant if respondent did 
not succeed in buying them at a price lower than that quoted by 
complainant; that complainant thereafter sent respondent cer- 
tain papers to be signed, “constituting a commitment for the 
purchase of said seed potatoes,” which respondent refused to sign; 
that respondent notified complainant that respondent had suc- 
ceeded in buying seed potatoes in the quantity desired, at a 
cheaper price; and that respondent, prior to shipment of the 


potatoes involved in this proceeding advised complainant and 
Island Co-op not to ship the potatoes because they would not be 
accepted, but that in disregard of such advice, the potatoes were 
shipped. 


In its amended complaint it is alleged, in substance, by com- 
plainant that 2,000 sacks of seed potatoes were sold by com- 
plainant to respondent, pursuant to two oral contracts, one of 
the oral contracts, covering 1,000 sacks being made on or about 
July 29, 1953, and the other oral contract covering an additional 
1,000 sacks being made about 30 or 40 days thereafter, the agreed 
price under each contract being $2.90 per cwt. of potatoes. 


In support of its contentions, complainant has submitted a 
copy of sales memorandum which it issued to respondent on 
November 12, 1953, covering the 2,000 sacks of potatoes, as 
described in Finding of Fact No. 4. Apparently respondent re- 
ceived, but made no objection to this memorandum. Allen testified 
that, through inadvertence on the part of his office, a con- 
firmation on the first 1,000 sacks was not sent promptly. By 
letter dated November 24, 1953, complainant mailed to repond- 
ent a formal contract to be signed by respondent covering the po- 
tatoes in controversy. Respondent refused to sign the contract. 
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Notwithstanding respondent’s refusal to sign, we are persuaded 
to believe that the minds of the parties met, and that an agree- 
ment of sale and purchase was reached. This conclusion is based, 
in part, on the testimony of A. M. Thompson, an independent 
broker doing business at Mobile, Alabama, who appeared in 
response to a subpoena and testified to the fact that respondent 
told him “he had bought some (seed) potatoes from Mr. Allen, 
but hadn’t signed the contract.” (Tr.., p. 34.) It is not necessary 
that the contract herein be in writing. Furthermore, by the ex- 
press terms appearing on the memorandum of sale, it was 
provided that, in the absence of the execution of a more formal 
contract, the memorandum represented the agreement. 


It is undisputed that potatoes meeting contract requirements 
were tendered for delivery to respondent, and that delivery was 
refused. From the foregoing, we conclude that respondent’s re- 
jection was without reasonable cause and in violation of section 
2 of the act. 

With respect to the question of damages, respondent alleges 
that complainant was notified prior to the time shipment of the 
potatoes was commenced that respondent would reject the ship- 


ment. Complainant testified that its damages would have been 
greater if it had sold the 2,000 sacks of potatoes in Canada. 
There is no evidence of record to rebut complainant’s testimony, 
and we conclude that respondent’s contention is without merit. 


Respondent’s formal motion to dismiss made at the hearing 
should have been denied. Other objections raised by respondent 
require no further discussion. 


It appears that a prompt and proper resale of the potatoes was 
arranged by complainant; and that net proceeds of $4,697.30 
were received therefrom. “In an action by the seller for non- 
acceptance of produce, the general measure of damages is the 
difference between the contract price and the market value at 
the time the produce ought to have been accepted. Where the 
seller promptly and properly resells the produce, the resale price is 
considered to represent the market value. In such event, the 
seller is also entitled to recover proper expenses incurred in the 
resale.” Deschutes Valley Potato Company, Inc. v. Santa Barbara 
Frozen Foods, (15 A.D. 165 (1956) ). Gross proceeds of $4,997.30 
were received by complainant. Total expenses of $300 were in- 
curred, resulting in net proceeds on resale to complainant of 
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$4,697.30. This latter sum deducted from the contract price 
of $5,800 leaves a balance due complainant of $1,102.70. Repara- 
tion of $1,102.70, plus interest, should be awarded complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, the sum of $1,102.70, plus interest 
thereon at the rate of 5 percent per annum from February 1, 
1954, until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4616) 


WILLIAM SHAPIRO v. VICTORY DISTRIBUTING Co., INC. PACA 
Docket No. 6156. Decided April 3, 1956. 


Admission of Liability—Breach of Warranty as to Mer- 
chantability—Counterclaim Dismissed 


Where complainant sought to recover from respondent the balance due on 
a shipment of carrots and respondent admitted liability but filed a 
counterclaim alleging that complainant owed respondent for two car- 
loads of lettuce and the evidence disclosed that the lettuce was so 
badly decayed that it was abandoned to the carrier as a total loss, 
held, the rapid and disastrous deterioration of the lettuce showed that 
it was in unsound condition when sold and not of merchantable quality 
and such breach of warranty by respondent excused the complainant 
from making payment, The counterclaim is therefore dismissed and 
complainant is awarded reparation for the amount admitted to be due. 


Loss of Profits 
Damages for loss of profits which were not within the contemplation of 
the parties may not be recovered. 


Inspection Before Acceptance—Erroneous Expression 


Where the terms of the written contract contain the expression “inspected 
and accepted track Chicago” but the purchaser did not inspect or have 
any opportunity to inspect the merchandise before purchase, held, the 


term is obviously erroneous. 

Mr. David Siskind, of New York, New York, for complainant. Mr. R. W. 
Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), hereinafter called the act. Formal complaint was 
filed on July 9, 1954, in which it is alleged that complainant 
sold respondent two carloads of carrots for a total price of 
$2,983.50; that respondent accepted the shipments upon arrival 
but has paid only $836.82 of the price, leaving an unpaid balance 
of $2,146.68. After deducting $6.43 which is admitted to be 
due respondent in an unrelated account, complainant makes claim 
for $2,140.25. 

A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served on respondent 
by registered mail on July 28, 1954. A copy of the report of 
investigation was served on complainant on July 27, 1954. 

An answer, counterclaim and set-off were filed by respondent 
on September 3, 1954. Respondent denies having purchased the 
two carloads of carrots but alleges that they were placed with 
respondent for sale on consignment. Respondent admits, however, 
that the amount due complainant for the carrot shipments was 
$2,983.50, of which $836.82 was paid complainant by check and 
$6.43 was due from complainant on another account. Respondent 
alleges that the remaining $2,140.25 was set-off against another 
transaction involving two carloads of lettuce. By way of set-off 
and counterclaim, respondent alleges that pursuant to an agree- 
ment between the parties, respondent inspected and purchased 
two carloads of lettuce for complainant’s account from the 
Windy City Produce, Inc., for a total amount of $2,140.25, that 
one of the carloads was diverted to complainant at an eastern 
destination and the other was released to complainant at Chicago. 
Subsequently, at complainant’s request, respondent resold and 
diverted the Chicago carload to a firm located in Toledo, Ohio, 
for complainant’s account. Respondent alleges that complainant 
has failed and refused to pay the purchase price for either of 
the two carloads of lettuce and that the sum of $2,140.25 is 
due respondent thereon. 

Complainant’s reply was filed on September 27, 1954, in which 
complainant confirms that there is no real controversy between 
the parties with respect to the amount due and the amount paid 
complainant on account of the two carloads of carrots involved 
in the complaint. In answer to respondent’s counterclaim, com- 
plainant alleges that respondent, as principal in the transaction, 
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sold two carloads of lettuce to complainant, represented as being 
“sound, good and free from decay” for $1.60 per crate, f,o.b. 
shipping point, plus 15¢ precooling charge; that complainant 
resold one of the carloads to the H. C. Bohack Company at 
New York, New York, for $3.50 per carton and authorized 
respondent to resell the other carload to Leo Merkle at Toledo, 
Ohio, at a price of $1.90 per carton, f.o.b. net to complainant; 
that both carloads were rejected at destination on account of 
the decayed condition of the lettuce and were subsequently aban- 
doned to the railroad; that by reason of respondent’s misrepre- 
sentation of the quality of the lettuce, complainant lost a profit 
of $585.86 on the two carloads. 


Oral hearing was held on June 14 and 15, 1955, at Chicago, 
Illinois. Both parties were represented by counsel. Joe Pusateri, 
William Shapiro and Lawrence Gillarde testified for complainant 
and John Kauffman and Charles Basil testified for respondent. 
Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant, William Shapiro, is an individual whose 
address is 364 Washington Street, New York, New York. At the 
time of the transactions involved in this proceeding, complainant 
was licensed under the act. 


2. Respondent, Victory Distributing Co., Inc., is a cor- 
poration whose address is Produce Exchange Building, Chicago, 
Illinois. At the time of the transactions involved in this proceed- 
ing, respondent was licensed under the act. 


3. There is due and owing from respondent to complainant the 
sum of $2,983.50 on account of a transaction between the parties 
which occurred on or about November 14, 1953, involving two 
carloads of carrots sold in interstate commerce. 


4. There is due and owing from complainant to respondent 
the sum of $6.43 on account of icing charges on car PFE 6202. 


5. On or about October 22, 1953, in the course of interstate 
commerce, Victory Distributing Company, Inc., hereinafter called 
“Victory,” sold to William Shapiro, hereinafter called “Shapiro,” 
two carloads of Parplus brand drypack lettuce at $1.60 per car- 
ton, f.o.b. shipping point, plus 15c per carton cooling charge. 
Victory represented the lettuce as “good sound and free from 
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decay.” The lettuce was in car PFE 76014 containing 640 2-dozen 
size cartons and in car PFE 46166 containing 583 2-dozen size 
cartons. 


6. On or about October 22, 19538, on Shapiro’s instruction, 
both carloads were released to Shapiro at Chicago, Illinois. On 
or about October 23, 1953, Shapiro ordered the carrier to divert 
car PFE 76014 to the H. C. Bohack Company at New York, New 
York. 


7. On or about October 27, 1953, car PFE 76014 arrived 
at New York City and was inspected by a private inspection 
service which reported a range of 43 to 80 percent decay with an 
average of 62 percent, early to advanced stages, affecting from 
two leaves to one-half of the head. The shipment was rejected 
by the H. C. Bohack Company on account of the decayed con- 
dition of the lettuce and was ultimately abandoned to the rail- 
road as a total loss. 


8. On or about October 23, 1953, with Shapiro’s authorization, 
Victory resold and diverted PFE 46166 to Leo Merkle at Toledo, 
Ohio, for $1.90 per crate, f.o.b. net to Shapiro, on the basis of 


inspection and acceptance upon arrival at Toledo. 


9. On or about October 26, 1953, car PFE 46166 arrived at 
Toledo and was rejected by Leo Merkle. Shapiro immediately 
rediverted the shipment to the David Shulman Co. at Cleveland, 
Ohio, for disposition on consignment. A Federal inspection was 
made of the lettuce upon arrival at Cleveland on October 29, 
1953, and it was found to contain 12 to 80%, mostly 25 to 30%, 
average approximately 35% slimy decay. The shipment was 
abandoned to the carrier as a total loss. 


10. Respondent has paid complainant $836.82 on account 
of the transactions involved in this proceeding, without prejudice. 
No further payments have been made by either party. 


11. An informal complaint was filed with the Department on 
March 9, 1954, and the formal complaint was filed on July 9, 
1954, both within 9 months after the accrual of the alleged 
cause of action. An informal complaint was filed by Victory with 
respect to the two carloads of lettuce, which became the subject 
of the countercomplaint herein, before April 1, 1954, which also 
is within 9 months after the accrual of the alleged cause of 
action. 
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CONCLUSIONS 


There is no dispute with respect to the amount due from re- 
spondent to complainant on account of the sale of two carloads 
of carrots as alleged in the complaint. Although there is some 
disagreement as to the terms of the sale, both parties agree that 
respondent owes a total of $2,983.50 on the carrots. The parties 
also agree that complainant owes respondent $6.43 for icing 
charges arising out of a separate transaction involving car PFE 
6202. Moreover, it is agreed that respondent has paid complainant 
$863.82 on account of the transactions involved in this case, 
without prejudice. 

The only matters in dispute concern the transactions between 
the parties with respect to the two carloads of lettuce mentioned 
in the countercomplaint. Victory contends that it acted as Sha- 
piro’s agent in purchasing these two carloads from the Windy 
City Produce, Inc., and that the lettuce was sold on the basis 
of “inspected and accepted track Chicago.” This contention is 
easily disposed of. Victory bought the lettuce from Windy City 
Produce, Inc. for $1.50 per carton, f.o.b. shipping point, plus 15¢ 
precooling. The lettuce was invoiced to and paid for by Victory on 
this basis. Victory, in turn, sold the lettuce to Shapiro for $1.60 


per carton, f.o.b. shipping point, plus 15¢ precooling, and invoiced 
the buyer on this basis. No mention of brokerage appears in 
either transaction. Witness John Kauffman, who handled the 
transaction for Victory, testified that there was no discussion be- 
tween the parties regarding the terms “inspected and accepted 


” 


track Chicago,” nor did Kauffman say he was acting as broker 
in the transaction. No mention was made of any brokerage fee. 


All of the evidence indicates that this was an outright sale in 
which Victory sold merchandise it had bought from Windy City 
Produce, Inc. to Shapiro at a profit cf 10¢ per carton. The terms 
“inspected and accepted track Chicago” which appear both in a 
telegraphic confirmation and in the invoices issued by Victory 
to Shapiro were, according to Shapiro’s testimony, protested 
orally. However, whether or not the terms were protested, they 
are obviously erroneous since Shapiro admittedly did not inspect 
or have any opportunity to inspect the merchandise before he 
purchased it. 

This being an outright sale from Victory to Shapiro, the 
question to be answered is whether there was any breach of 
express or implied warranty in the sale. We believe there was. 
Victory admitted that the lettuce was represented to Shapiro as 
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“good sound lettuce, free from decay.” His inspection was made 
on October 22. On the following day, at Shapiro’s request, Joe 
Pusateri of the firm of L. Gillarde Sons of Chicago inspected the 
lettuce and sent the following telegram to Shapiro regarding 
his inspection: 
“REFERENCE 46166 WHOEVER SOLD YOU THIS CAR 
SHOULD BE ASHAMED SHOWING 20% DECAY 
HEAVY APHIS DAMAGE UNDER OUTER LEAVES 
BUTTS RED OUR TEXAS FAR SUPERIOR BY COM- 
PARISON.” 


When confronted with this report, Victory disparaged its veracity 
and offered to resell the carload to a customer in Toledo, Ohio, for 
a profit. Shapiro agreed to this and Victory proceeded to sell the 
shipment to Leo Merkle at Toledo for $1.90 net to Shapiro, basis 
inspection and acceptance upon arrival at Toledo. Victory advised 
Shapiro of the resale by a telegram dated October 23, 1953, 
which contains the following comment: “90% certain car will 
stick.” 

Victory’s optimism appears to have been misguided, for the 
Toledo customer rejected the shipment on arrival. The carload 
was sent to Cleveland for disposition and there was found to have 
no commercial value and was abandoned to the railroad. A Fed- 
eral inspection was made at Cleveland on October 29 and the 
load was found to contain 12 to 80%, average 35% decay. 

The carload which was diverted to New York City fared even 
worse. On October 27, 1953 this load was found to contain 43 to 
80%, average 62% decay. 

It is apparent from the rapid and disastrous deterioration of 
those two carloads of lettuce that they were in an unsound con- 
dition at the time Victory sold them to Shapiro. It follows that 
the lettuce was not of merchantable quality when sold and failed 
to comply with Victory’s representation that it was “good sound 
lettuce, free from decay.” We think Victory’s breach may be 
set up by Shapiro in complete extinction of the purchase price. 
Accordingly, Shapiro’s failure to pay for the lettuce was not a 
violation of section 2 of the act. 

In Shapiro’s reply to Victory’s counterclaim, claim is made 
for loss of profits as the result of Victory’s failure to deliver 
merchantable lettuce. It is well settled that profits of a resale 
are special damages which can be recovered only where it can be 
shown that such damages were within the contemplation of the 
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parties. This, in turn, requires proof that the seller entered into 
the contract in controversy with knowledge of the terms of the 
contract of resale and with knowledge that a replacement pur- 
chase to fulfill the resale contract could not be made in the event 
of breach. The resales in question were not negotiated until after 
the purchase from Victory was completed. Victory could not 
have known of the terms of the resale contracts or of the situation 
as to replacement purchases. Not having been within the contem- 
plation of the parties, damages for loss of profits may not be 
recovered. Simon Siegel Co. v. George F. Brooks, 10 A.D. 224 
(1951). 

Victory’s failure to pay promptly the balance due on the carrot 
transaction is a violation of section 2 of the act. Reparation 
should be awarded Shapiro for the contract price of the two 
carloads of carrots which is $2,983.50, less $836.82 heretofore 
paid on account by Victory, less $6.43 due from Shapiro to 
Victory on another account, or the net amount of $2,140.25, 
plus interest. Victory’s countercomplaint should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent, Victory 
Distributing Co., Inc., shall pay complainant, William Shapiro, 
as reparation, the sum of $2,140.25, with interest thereon at the 
rate of 5 percent per annum from December 1, 1953, until paid. 

Respondent’s countercomplainant is dismissed. 

Copies of this order shall be served on the parties, and the facts 
and circumstances of this case as herein reported shall be 
published. 


(No. 4617) 


Stott & REID v. COMMUNITY PRODUCE COMPANY. PACA Docket 
No. 6637. Decided April 4, 1956. 


Prejudice by Cancellation of Deposition—Purpose of 
Hearing—Dismissal 


Where respondent’s deposition order was cancelled after complainant’s 
attorney had received respondent’s cross-interrogatories, held, respon- 
dent’s cause was not prejudiced as the purpose of a hearing is to 
develop the facts and the elements of surprise or strategy have no 
place there. 


Donovan & Higgins, of Boston, Massachusetts, for respondent, 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DENYING MOTION TO DISMISS COMPLAINANT AND 
AWARD REPARATION ON COUNTERCLAIM 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
the respondent filed a motion to dismiss the complaint and to 
award reparation on its counterclaim on the ground that respon- 
dent was prejudiced by the cancellation of a deposition order by 
the presiding officer after‘ complainant’s attorney had seen re- 
spondent’s cross-interrogatories. The order for the taking of the 
deposition of a partner in complainant partnership had been 
issued at the request of complainant’s attorney but, upon request 
of such attorney, was later cancelled because the witness planned 
to testify at the oral hearing. The presiding officer denied re- 
spondent’s motion. Thereafter, respondent requested that the 
presiding officer, pursuant to section 47.13 (b) of the rules of 
practice (7 CFR 47.13(b)), certify to the Secretary of Agri- 
culture for consideration the respondent’s motion to dismiss the 
complaint and to award reparation on its counterclaim. On 
March 28, 1956, the presiding officer made such a certification. 


Section 47.13(b) of the rules of practice provides: 


“The submission or certification of any motion, request, 
objection, or other question to the Secretary prior to the 
transmittal of the record to the Secretary .. . shall be in the 
discretion of the examiner.” 


Section 47.11(c) (1) and section 47.13(a) (2) of the rules of 
practice (7 CFR 47.11(c) (1), 47.18(a) (2)) authorize the ex- 
aminer, 7. e., the presiding officer, to rule upon motions and re- 
quests prior to transmittal of the record to the Secretary. Section 
47.21 of the rules of practice (7 CFR 47.21) provides for the 
transmittal of the record to the Secretary after the filing of the 
presiding officer’s report and prescribes that such record shall 
include “‘, .. motions and requests filed, and rulings thereon... .” 
The intent of the rules of practice seems to be to authorize the 
presiding officer to rule upon a motion of the kind involved or 
in the discretion of the presiding officer to certify the motion 
to the Secretary for decision without a ruling by the presiding 
officer. See In re Cargill, Inc., and Erwin E. Kelm, 12 A.D. 1109, 
1111 (1953). There are no provisions for interlocutory appeals 
from rulings of the presiding officer. All appeals from rulings by 
the presiding officer upon motions, etc., as illustrated by section 
47.21 of the rules of practice, are intended to be taken up in 
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connection with review of the entire proceeding by the Secretary 
after the presiding officer has filed his report. 


Since the appeal is now before us, however, we shall decide 
it at this time. Respondent contends that the cancellation of the 
deposition order after complainant’s attorney had in his pos- 
session respondent’s cross-interrogatories “would result in ir- 
reparable damage to the respondent by depriving it of spon- 
taneous answers of the witness, who is an adverse party, and 
destroy forever any possibility of developing the truth as pro- 
vided in the orderly course of cross-examination.” Complainant’s 
witness intends to be present at the oral hearing and respondent’s 
counsel will be able to cross-examine the witness at that time. 
We agree with the presiding officer that there is no merit in the 
respondent’s motion. The purpose of hearings, written or oral, 
under the act is to develop the facts and elements of surprise, 
stratagem, etc., have no place therein. 


It is concluded that respondent’s motion to dismiss the com- 
plaint and award reparation on its conterclaim should be and is 
hereby denied. 


The facts should be published. 
Copies of this order shall be served upon the parties. 


(No. 4618) 


SAMUEL S. VENER COMPANY v. MCCAFFREY BROS. CO. AND/OR 
ZIMMERMAN BROTHERS. PACA Docket No. 6396. Decided April 
4, 1956. 


New Agreement—Meaning of Word Protection—Dismissal 


Where complainant sold celery to respondent agent for an undisclosed 
principal and the celery was defective upon arrival and thereupon 
complainant entered a new agreement granting respondent purchaser 
protection, held, as the confirming wire was received without objection 
it is considered as properly setting forth the terms of the new agree- 
ment and as the word “protection” was unqualified it is considered as 
meaning that the seller would protect the purchaser from any loss 
due to the condition of the celery. As the purchaser remitted the net 
proceeds obtained from the resale, it fulfilled its obligation to com- 
plainant and the complaint should be dismissed. 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 15 A.D. 405 


Time for Filing Counterclaim 


The filing of a complaint stays the nine-month limitation for the filing 
of a counterclaim with respect to any claim respondent may have 
arising out of the same transaction. 


Complainant and respondent pro se. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on April 16, 1954. In the formal 
complaint filed on November 8, 1954, it is alleged that com- 
plainant sold a carload of celery to McCaffrey Bros. Co., acting 
as agent for an undisclosed principal, for a total price of $1,347.50, 
less $45 brokerage, to be shipped to McCaffrey at Chicago, 
Illinois; that the celery was shipped to Chicago where McCaffrey 
inspected and diverted it to respondent Zimmerman Brothers 
at Baltimore, Maryland; and that Zimmerman took delivery of 
the celery but respondents have failed and refused to pay the 
invoice price for the shipment, except the sum of $544.48, leaving 
a balance of $758.02 due from McCaffrey or the sum of $803.02 
due from Zimmerman Bros., for which sums an award of repara- 
tion is requested. 

A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served on each of the 
respondents on November 24, 1954. Complainant was served with 
a copy of the report of investigation on November 29, 1954. 


McCaffrey Bros. Co. filed an answer and counterclaim on 
December 13, 1954. McCaffrey alleges that the celery was in- 
spected upon arrival at Chicago and found to be in defective 
condition; that this information was relayed to complainant and 
complainant entered into a new agreement with McCaffrey where- 
under the celery would be forwarded to Zimmerman at the prices 
originally agreed upon, but complainant would give Zimmerman 
“full protection” on the shipment. Respondent alleges, further, 
that Zimmerman suffered a loss in the resale of the shipment and 
the sum of $544.48 paid to complainant represented the net 
amount recovered thereon. McCaffrey seeks an award of repara- 
tion in the amount of $45, the brokerage due from complainant. 
This respondent requested an oral hearing. 
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Zimmerman Brothers filed an answer on December 23, 1954, 
alleging that on February 12, 1954, McCaffrey advised that a 
shipper had a carload of celery at $2.75 f.o.b. California, and 
Zimmerman Brothers replied it could use a carload “subject to 
inspection at Chicago, Illinois.” This respondent further alleges 
that on February 18, 1954, McCaffrey advised it of the condition 
of the celery at Chicago and it replied that it would not be inter- 
ested in purchasing the celery. Zimmerman Brothers further 
alleges that it agreed with McCaffrey to take the shipment with 
full protection guaranteed by the shipper; that Zimmerman was 
unable to dispose of the celery at Baltimore and, with complain- 
ant’s consent, forwarded it to New York City for resale; and 
that the shipment was resold for the net amount of $544.48, 
which sum was forwarded to complainant. 


Oral hearing was held at Chicago, Illinois, on July 14, 1955, 
with respect to McCaffrey Bros. Co. Complainant was not present 
at the hearing, having advised the presiding officer in advance 
that it would rest its case on the basis of the information now in 
the Government’s file. Respondent McCaffrey was represented by 
counsel and presented the testimony of Lee Simpson. No oral 
hearing was demanded by respondent Zimmerman Brothers and 
that matter was submitted by the shortened procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of the S. Jack 
Taylor Corporation, and Samuel S. Vener, doing business as 
the Samuel S. Vener Company, whose address is 1840 Harrison 
Avenue, National City, California. At the time of the transaction 
involved in this proceeding, complainant was licensed under 
the act. 


2. Respondent LeRoy McCaffrey is an individual, doing busi- 
ness as McCaffrey Bros. Co., whose address is 216 South Water 
Market, Chicago, Illinois. At the time of the transaction involved 
in this proceeding, this respondent was licensed under the act. 


3. Respondent Zimmerman Brothers is a partnership com- 
posed of Albert R. Zimmerman, Philip Zimmerman and Seth 
Zimmerman, whose address is Pennsylvania Produce Terminal, 
Baltimore, Maryland. At the time of the transaction involved in 
this proceeding, this respondent was licensed under the act. 
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4. On or about February 12, 1954, in the course of interstate 
commerce, complainant agreed to sell and ship to McCaffrey, as 
agent for a then undisclosed purchaser, Zimmerman Brothers, one 
carload of Deb brand Pascal celery, consisting of 225 crates of 
2-dozen size and 225 crates of 214-dozen size, at $2.75 f.o.b. 
plus 10 cents per crate for hydrocooling and $65 for top-ice, less 
$45 brokerage to McCaffrey. It was agreed that the shipment 
would be forwarded to Chicago, Illinois, for McCaffrey’s in- 
spection. 


5. On February 12, 1954, complainant shipped one carload 
of celery, SFRD 9084, from National City, California, to Mc- 
Caffrey at Chicago, Illinois. Upon arrival of the shipment on or 
about February 18, 1954, McCaffrey found the condition of the 
celery to be unsatisfactory. A federal inspection was obtained 
and in the afternoon of February 18, 1954, McCaffrey notified 
complainant that there was 4 to 15 percent, average 8 percent, 
Bacterial Soft Rot in the shipment and asked complainant for 
instructions. 


6. On or about February 19, 1954, complainant and McCaffrey 
agreed that the shipment would be forwarded to Zimmerman 
Brothers at Baltimore, Maryland, at the prices and on the basis 
originally offered, except that complainant would grant Zimmer- 
man “protection” on the celery. Zimmerman agreed to take the 
shipment on this basis. 


7. On or about February 22, 1954, the shipment arrived at 
Baltimore. Zimmerman advised McCaffrey that the celery could 
not be sold in Baltimore at a reasonable price due to its poor 
condition. Zimmerman and McCaffrey agreed that the shipment 
should be moved to New York City for resale, and complainant 
concurred in this suggestion. 


8. On or about February 23, 1954, the shipment was diverted 
to Hyman Goldsamt & Co. in New York City for sale on con- 
signment. The net returns recovered from the resale of the 
celery was $544.48, which amount was forwarded to complainant. 
No further payments have been made by either respondent on 
account of the transaction. 


9. Complainant has not paid McCaffrey brokerage in the 
agreed amount of $45 in this transaction. 
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10. The formal complaint was filed on November 8, 1954, 
which was within 9 months after the accrual of the alleged cause 
of action. 


CONCLUSIONS 


The only issue in this proceeding concerns the meaning and 
effect of the protection agreement given by complainant to 
Zimmerman Brothers after the latter determined that the celery 
was not in a satisfactory condition upon arrival at Chicago. 
Complainant discussed the disposition of the shipment with 
McCaffrey by telephone and the agreement reached between 
them was confirmed by a telegram sent by McCaffrey to com- 
plainant on February 19, 1954, which reads: 

“CONFIRMING PHONE DIVERTING ZIMMERMAN RD 
9084 AT 2.75 FOB WITH PROTECTION IF HE NEEDS 
| age 


Complainant contends that it only agreed to grant a “reason- 
able allowance” on the shipment if Zimmerman had serious diffi- 
culty with it, and at no time agreed to grant “full protection.” 
However, the telegram quoted above does not support this posi- 
tion. The word “protection” is unqualified. Complainant received 
this telegram and made no objection to it. Thus, it may be con- 
cluded that it correctly reflects the new agreement entered into be- 
tween the parties with respect to the disposition of the shipment. 


Protection agreements are not uncommon in the produce indus- 
try, and generally arise, as this one did, where merchandise is 
found to be defective upon delivery. Long v. Western Fruit 
Growers, Inc., 3 A.D. 31 (1944) ; Patt’s Wholesale Produce Com- 
pany v. W. A. Brock & Son, Inc., 3 A.D. 668 (1944). The meaning 
of the term is self-evident, that is, that the one suffering the pro- 
tection will save the other party harmless from any loss which 
may result from the defective condition of the merchandise. The 
contract in this proceeding, as modified by the telegram quoted 
above, is not the same as a consignment transaction. The most 
Zimmerman would be obliged to pay for the celery was $2.75 per 
crate, f.o.b. However, if the net returns derived from the resale of 
the celery were less than the contract price, the protection agree- 
ment would take effect and Zimmerman would be responsible only 
for the net proceeds obtained from such resale, exclusive of any 
commission. David Pepper Co. v. Harris Packing Company, 14 
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A.D. 185 (1955) ; Arthur G. Manzo v. Jarson & Zerrilli Company, 
9 A.D. 1230 (1950). Zimmerman remitted the entire returns from 
the resale of the celery to complainant, thereby fulfilling its 
obligation in the transaction. 

It is concluded that no violation of section 2 of the act was com- 
mitted by either McCaffrey Bros. Co. or Zimmerman Brothers. 
Accordingly, the complaint should be dismissed. 


In the counterclaim filed by respondent McCaffrey on Decem- 
ber 13, 1954, this respondent claims that he is entitled to broker- 
age of $45 from complainant on car SFRD 9084. Complainant 
admits liability for this amount. The counterclaim was not filed 
within 9 months after the cause of action accrued in February 
1954, as required by section 6(a) of the act (7 CFR 499f (a)). 
In Anonymous Decision 8 A.D. 403 (1949), we held that affirma- 
tive relief may not be granted on a counterclaim arising out of the 
transaction or occurrence which is the subject matter of the 
formal complaint, if the counterclaim was not filed within 9 
months after the cause of action accrued. On appeal, however, 
the court awarded respondent affirmative relief, stating that the 
bringing of the original suit stayed the statute of limitations with 
respect to respondent’s claim arising out of the same transaction. 
Andrews Brothers of California v. Central Produce Company, 
Civil No. 1072, M. D. Tenn., Sept. 5, 1951. We bow to this 
decision. 


The failure of complainant to pay to respondent McCaffrey 
the amount of $45 is in violation of section 2 of the act. Repara- 
tion should be awarded to this respondent in the amount of $45, 
with interest. 


ORDER 


The complaint is dismissed. 

Within 30 days from the date of this order, complainant shall 
pay to respondent McCaffrey Bros. Co., as reparation, $45, with 
interest thereon at the rate of 5 percent per annum from March 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies of this order shall be served upon the parties. 
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HANDEL COMPANY ¥v. KLEIN’S CELERY. PACA Docket No. 6044. 
Decided April 9, 1956. 


Dismissal of Petition for Reconsideration 


Where upon a review of our order of December 27, 1955, 14 A.D. 1114 (1955), 
we find all matters cited in respondent’s petition were analyzed and 
considered at the time of issuance of such order and that the order 
is supported by the evidence and law applicable, respondent’s petition 
is dismissed. 


Miv, Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 





ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, an order was issued on 
December 27, 1955, awarding reparation to complainant against 
respondent in the amount of $5,717, with interest. A copy of 
this order was served upon respondent. At the request of respond- 
ent’s attorney, the time for filing a petition for reconsideration 
was extended to January 19, 1956. The order was stayed pending 
the issuance of a further order herein. Within the time allowed 
respondent filed a petition for reconsideration. 
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The petition states that it was erroneously concluded in the 
order that there was no implied warranty of merchantability 
and that no consideration was given to respondent’s contention 
that the contract was invalid in its inception by reason of 
illegality. Upon reconsideration of the order of December 27, 
1955, we find that all the matters set forth in respondent’s peti- 
tion were thoroughly analyzed and considered at the time of 
issuance of such order. In our opinion, that order is supported 
by the evidence and by the law applicable thereto. Accordingly, 
respondent’s petition is hereby dismissed without prior service 
upon complainant. 

The reparation awarded in the order of December 27, 1955, 
shall be paid within 30 days from the date hereof. 


This order shall be published. 
Copies hereof shall be served upon the parties. 
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C. W. SAWYER MARKETING AGENCY v. CLYDE BERRYHILL. PACA 
Docket No. 6726. Decided April 9, 1956. 


Failure to Pay Purchase Price of Tomatoes—Default 


Where complainant filed a complaint alleging that he sold and delivered 
tomatoes to respondent which respondent accepted but for which he 
failed to pay the agreed purchase price, and respondent did not file 
an answer to the complaint, held, respondent’s failure to make a reply 
is considered as an admission of the allegations in the complaint and 
a waiver of oral hearing, in accordance with the rules of practice, 
and respondent’s failure to make payment, admitted by such default, 
is in violation of the act and complainant is awarded reparation for 
the sum due. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on December 1, 1955. 
The formal complaint was filed on January 30, 1956. Complainant 
seeks an award of reparation in the amount of $1,003.50, which 
is alleged to be the purchase price of one truckload of tomatoes 
sold and delivered to respondent in April 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on February 7, 1956. On that 
same date a copy of the report of investigation and a copy of 
the formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Cecil W. Sawyer, doing busi- 
ness as C. W. Sawyer Marketing Agency, whose address is P. O. 
Box 391, Immokalee, Florida. 
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2. Respondent is an individual, Clyde Berryhill, whose address 
is Hot Springs, Arkansas. At the time of the transaction involved 
herein, respondent was not licensed under the act but was 
subject to license. 


3. On or about April 7, 1955, in the course of interstate 
commerce, complainant sold to respondent 57 crates of tomatoes 
at $3.50 per crate and 268 crates of tomatoes at $3 per crate, 
making a total price of $1,003.50 f.o.b. Immokalee, Florida. 


4. On April 7, 1955, tomatoes meeting the specifications of 
the foregoing contract were delivered by complainant to respond- 
ent at Immokalee, Florida. The tomatoes were loaded on respond- 
ent’s truck and were transported to Hot Springs, Arkansas. 
Respondent accepted the truckload of tomatoes. 


5. The purchase price of the truckload of tomatoes is 
$1,003.50, no part of which has been paid by respondent to 
complainant. 


6. The informal complaint was filed on December 1, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent .to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8 (c)). 


Respondent’s failure to pay promptly to complainant the pur- 
chase price of the truckload of tomatoes is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,003.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, $1,003.50, with interest thereon 
at the rate of 5 percent per annum from May 1, 1955, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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CAVALIER-GULLING-WILSON Co. v. TRI-CITIES PRODUCE COMPANY. 
PACA Docket No. 6711. Decided April 10, 1956. 


Failure to Pay Balance of Purchase Price of Tomatoes— 
Default 


Where respondent failed to file an answer to a complaint alleging that 
respondent made only part payment for tomatoes purchased and ac- 
cepted from complainant, held, respondent’s failure to answer is con- 
sidered as a waiver of oral hearing and an admission of the allegations; 
and, respondent’s failure to pay promptly the balance of the purchase 
price is in violation of the act and complainant should be awarded 
reparation for that amount. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on November 38, 1955. 
The formal complaint was filed on January 3, 1956. Complainant 
seeks an award of reparation in the amount of $1,000, which 
is alleged to be the balance of the total purchase price of six 
lots of tomatoes sold and delivered to respondent in May and 
June 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on January 18, 1956. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on January 16, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would con- 
stitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, The Cavalier-Gulling-Wilson Co., is a cor- 
poration whose address is 49-53 Northern Ohio Food Terminal, 
Cleveland, Ohio. 
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2. Respondent is an individual, Sam D. Rotella, Jr., doing 
business as Tri-Cities Produce Company of Binghamton, whose 
address is 140 Henry Street, Binghamton, New York. At the 
time of the transactions involved herein respondent was licensed 
under the act. 


3. During May and June 1955, in the course of interstate 
commerce, complainant sold to respondent six lots of tomatoes 
f.o.b. respondent’s store in Binghamton, New York. The dates 
of the respective sales, the quantities involved and the applicable 
prices are as follows: 


Date Quantity Unit Price Total 
May 18 150 baskets Hothouse $2.75 $ 412.50 
20 baskets Med. #2 1.85 37.00 

May 23 250 baskets Select 2.75 687.50 
25 baskets Med. #2 1.90 47.50 

May 26 100 baskets Fancy 2.75 275.00 
June 1 150 baskets Fancy 2.40 360.00 
21 baskets #2 1.65 84.65 

June 9 150 baskets H. H. 2.45 367.50 
25 baskets Med. #2 1.75 43.75 

June 15 125 baskets H. H. 2.45 306.25 


Total $2,571.65 


4. Complainant shipped six lots of tomatoes meeting the 
specifications of the foregoing contracts by truck from Cleveland, 
Ohio, to respondent at Binghamton, New York. Upon arrival at 
destination, respondent accepted the six lots of tomatoes and 
made no complaint with reference thereto. 


5. The total purchase price of the six lots of tomatoes is 
$2,571.65. Of this amount, respondent has paid $1,571.65, leav- 
ing due and owing by repondent to complainant a balance of 
$1,000. 


6. The formal] complaint was filed on January 3, 1956, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c) ). 








416 PERISHABLE AGRI. COMMODITIES ACT, 1930 


Cite as 15 A.D. 416 


Respondent’s failure to pay promptly to complainant the bal- 
ance of the total purchase price of the six lots of tomatoes is 
in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $1,000, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,000, with interest thereon 
at the rate of 5 percent per annum from July 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4622) 


Dow-JENKINS SHIPPING Co., INC. v. W. R. BEASLEY WHOLESALE 
Fruit & PropucE. PACA Docket No. 6273. Decided April 10, 
1956. 


Failure to Pay Purchase Price of Bananas—Default 

Headnotes in 15 A.D. 412, applicable here. 
Complainant pro se. Mr, A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on December 28, 1955. Complain- 
ant seeks an award of $1,888.75, which is alleged to be due in 
connection with the sale and delivery of one truckload of bananas 
to respondent in April 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on Jahuary 31, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on February 4, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
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47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Dow-Jenkins Shipping Co., Inc., is a corpo- 
ration whose address is P. O. Box 4646, Jacksonville, Florida. 


2. Respondent is an individual, W. R. Beasley, doing business 
as W. R. Beasley Wholesale Fruit & Produce, whose address is 
Raleigh Farmer’s Market, Raleigh, North Carolina. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On or about April 4, 1955, in the course of interstate com- 
merce, complainant sold to respondent 28,850 pounds of bananas 
at $6.50 per cwt., plus $13.50 loading charge, or for $1,888.75 
f.o.b. Tampa, Florida. 


4. On April 4, 1955, complainant shipped bananas meeting 
the specifications of the foregoing contract by truck from Tampa, 
Florida, to respondent at Raleigh, North Carolina. On arrival of 
the shipment at destination respondent accepted the bananas and 
made no complaint with respect thereto. 


5. The purchase price of the truckload of bananas, including 
the loading charge, is $1,888.75, no part of which has been paid 
by respondent to complainant. 


6. The formal complaint was filed on December 28, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the 
amount due in connection with the sale of bananas is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $1,888.75, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,888.75, with interest there- 
on at the rate of 5 percent per annum from May 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4623) 


ESTRELLA FRUIT SHIPPING CORPORATION v. DIPASQUALE BROS. 
FRUIT Co. PACA Docket No. 6722. Decided April 10, 1956. 


Failure to Pay Purchase Price of Bananas—Default 

Headnotes in 15 A.D. 412, applicable here. 
Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 4, 1955. The formal 
complaint was filed on January 23, 1956. Complainant seeks an 
award of reparation in the amount of $1,125, which is alleged to 
be due in connection with the sale and delivery of bananas to 
respondent in August 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant on January 30, 1956. On that same 
date a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Estrella Fruit Shipping Corporation, is a 
corporation whose address is 133 North Front Street, New 
Orleans, Louisiana. 


2. Respondent is a partnership composed of Anthony J. Di- 
Pasquale, Cosmo J. DiPasquale, and Louis C. DiPasquale, doing 
business as DiPasquale Bros. Fruit Co., whose address is 17-19 
South St. Clair Street, Dayton, Ohio. At the time of the transac- 
tion involved herein, respondent was licensed under the act. 


3. On or about August 10, 1955, in the course of interstate 
commerce, complainant sold to respondent 22,380 pounds of green 
bananas at $5 per cwt. f.o.b. New Orleans, Louisiana, plus 
$6 for Kimpack, making a total price of $1,125. 


4. On August 10, 1955, bananas meeting the specifications of 
the foregoing contract were shipped from New Orleans, Louisi- 
ana, to respondent at Dayton, Ohio, in car MDT 10086. Respond- 
ent accepted the bananas upon their arrival at Dayton, Ohio. 


5. The purchase price of the carload of bananas, including 
the charge for Kimpack, is $1,125, no part of which has been 
paid by respondent to complainant. 


6. The formal complaint was filed on January 23, 1956, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
amount due on the sale of the carload of bananas is in violation 
of section 2 of the act. Complainant should be awarded repara- 
tion in the amount of $1,125, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,125, with interest thereon 
at the rate of 5 percent per annum from September 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 
“Copies hereof shall be served upon the parties. 
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HIGGINS PoTATO COMPANY v. BARGAINWAY MARKET. PACA Dock- 
et No. 6297. Decided April 10, 1956. 


Meaning of Terms Advise and Open—New Agreement— 
Evidence—Burden of Proof 


Where complainant sold and delivered potatoes to respondent in cars billed 
“advise”, which would require respondent to pay the draft for each 
shipment before it would be surrendered to respondent by the carrier, 
and the parties entered a new agreement whereby complainant 
changed the billing to “open” so that respondent could take delivery 
without first paying these drafts but on two shipments respondent 
made an accounting on a consignment basis claiming such arrangement 
was provided for in the new agreement, held, the burden was on re- 
spondent to prove that under the new agreement two carloads were 
to be handled on a consignment basis and as respondent failed to 
sustain this burden respondent’s failure to make full payment was in 
violation of the act and reparation is awarded complainant for the 
balance due. 


Account Rendered 


Where respondent made an interim accounting with a check for less than 
the agreed purchase price and complainant cashed the check and re- 
spondent claimed that due to complainant’s action an account stated 
was thereby created, held, respondent’s contention is erroneous as 
the account of sales did not purport to be final accounting and the 
mere cashing of the check with an interim accounting cannot be con- 
strued as an acceptance of an account rendered. 


Complainant pro se. Mr. F. P. Hanagan, of Benton, Illinois, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a, et seq.). 
In a formal complaint filed on April 26, 1954, it is alleged that 
complainant contracted to sell to respondent two carloads of 
potatoes at $2.24 per hundredweight, delivered, one carload to 
be shipped during the week of February 8, 1954, and the other 
during the week of February 13, 1954, weather permitting; that 
two carloads of potatoes of the kind and quality specified in the 
contract were shipped to respondent on February 12 and 13, 1954, 
respectively ; and that respondent accepted the potatoes at destina- 







tae 


IT: 


Ls eee 





{- 


ry 
it 


t 


ct 


eo m—m WV @ 





——— 2 


E 
f 
k 








. 
ah 
B 
é 





HIGGINS POTATO CO. v. BARGAINWAY MKT. 
Cite as 15 A.D. 420 


421 


tion but has paid complainant only $245.89 of the purchase price, 
leaving a balance of $795.96 due and owing. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
on June 30, 1954. A copy of the report of investigation was 
served upon complainant on June 29, 1954. Respondent’s answer 
was filed on July 15, 1954. 


Respondent denies that the contract was made in the form 
alleged by complainant and denies that shipment was made in 
accordance with the terms of such contract. It is alleged that the 
original contract between the parties was modified by a sub- 
sequent agreement whereunder complainant placed the two car- 
loads of potatoes with respondent for sale on consignment; that 
the potatoes were sold by respondent; and that the net proceeds 
were remitted to and accepted by complainant. Respondent 
further denies that there is any balance due and owing on the 
account. Respondent requested an oral hearing. 


Oral hearing was held at West Frankfort, Illinois, on June 30, 
1955. Mike Lohn appeared and testified for complainant. Respon- 
dent was represented by counsel and John Heaton and Martha 
Heaton testified on behalf of respondent. A brief was submitted 
by respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of George L. Hig- 
gins and Roy L. Higgins, doing business as Higgins Potato 
Company, whose address~is 111 North Fourth Street, East 
Grand Forks, Minnesota. 


2. Respondent is an individual, Martha E. Heaton, doing 
business as Bargainway Market, whose address is 300 Logan 
Street, West Frankfort, Illinois. At the time of the transactions 
involved in this proceeding, respondent was licensed under the 
act. 


8. On or about January 12, 1954, in the course of interstate 
commerce, complainant contracted to sell to respondent three 
carloads, each containing 400 100-pound sacks, of Size A Min- 
nesota Blue Tag Triumph potatoes on the basis delivered West 
Frankfort, Illinois, the first carload to be shipped during the 
week of January 25, 1954, at $2.19 per sack, the second carload 
to be shipped during the week of February 6, 1954, at $2.24 per 
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sack, and the third carload to be shipped during the week of 
February 13, 1954, at $2.24 per sack. 


4. On or about January 20, 1954, in the course of interstate 
commerce, complainant contracted to sell to respondent two 
carloads, each containing 400 100-pound sacks, of Size A Min- 
nesota Blue Tag Cobbler potatoes on the basis delivered West 
Frankfort, Illinois, the first carload to be shipped during the 
week of January 25, 1954, at $2.19 per sack and the second 
carload to be shipped during the week of February 8, 1954, at 
$2.24 per sack. 


5. Pursuant to the contract of January 12, 1954, complainant 
shipped to respondent three carloads of potatoes from the State 
of Minnesota, WFE 49766 on February 2, 1954, SFRD 34774 
on February 9, 1954, and BREX 74681 on February 13, 1954. 
The first car was billed open and the other two were billed advise. 
The potatoes met contract requirements on arrival at West 
Frankfort, Illinois. Complainant changed the billing on the last 
two cars from advise to open. Respondent accepted all three 
carloads, paid the freight charges, and paid complainant the 
purchase prices, less freight charges, of the first two carloads and 
$245.89 on the last shipment. The purchase price of the last 
shipment was $896. Deducting the freight charges paid by 
respondent of $377.79 and the payment of $245.89, leaves a 
balance of $272.32 due and owing by respondent to complainant. 


6. Pursuant to the contract of January 20, 1954, complainant 
shipped two carloads of potatoes from the State of Minnesota, 
NP 93464 on January 25, 1954, billed open and FHIX 40464 on 
February 12, 1954, billed advise. The potatoes met contract re- 
quirements on arrival at West Frankfort, Illinois. Complainant 
changed the billing on FHIX 40464 from advise to open. By 
agreement of the parties, respondent handled 147 sacks of the 
potatoes in car NP 93464 on consignment and the net proceeds 
were paid to complainant. The remaining 253 sacks were accepted 
and paid for at the contract price, less the freight charges paid 
by respondent. Respondent accepted car FHIX 40464 and paid 
the freight charges of $377.79. Deducting this amount from the 
purchase price of $896, leaves a balance of $518.21, no part of 
which has been paid by respondent. 


7. The formal complaint was filed on April 26, 1954, which 
was within 9 months after the causes of action accrued. 
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HIGGINS POTATO CO. v. BARGAINWAY MKT. 
Cite as 15 A.D. 420 


CONCLUSIONS 


The contracts involved herein were negotiated between the 
parties by the brokerage firm of Brown and Loe of St. Louis, 
Missouri. A written confirmation of sale was issued to the parties, 
setting out the terms of sale in detail with respect to each of the 
five carloads of potatoes which complainant contracted to sell to 
respondent. The confirmations contained no mention as to whether 
the shipments were to be billed “open” so that respondent could 
take delivery without first paying the draft on the car, or 
“advise” which would require respondent to pay the draft for 
the purchase price before the shipment would be surrendered to 
her by the carrier. 


The first two carloads were shipped to respondent on “open” 
billing. These were accepted and paid for by respondent except 
for 147 sacks of the cobblers which respondent claimed arrived 
in a frozen condition. Complainant agreed that these potatoes 
could be disposed of by respondent on a consignment basis. The 
last three shipments were billed “advise” upon arrival at desti- 
nation. Complainant had changed the billings thereon from 
“open” to “advise” because of information it had received that 
respondent was a poor credit risk. 


John Heaton, respondent’s buyer, testified that on February 
19, 1954, he advised complainant by telephone that the last three 
carloads of potatoes had been rejected to the railroad because 
they were billed “advise” instead of “open,” and for the further 
reason that all three carloads had arrived at West Frankfort 
during the same week, whereas the contracts provided that they 
should be shipped at the rate of one each week. The witness testi- 
fied further that a new contract was entered into between the 
parties during the course of this telephone conversation in which 
complainant agreed to change the billings on the three carloads 
to “open” and respondent agreed to accept the shipments, the 
first one to be paid for at the original contract price and the 
remaining two to be handled for complainant’s account on a con- 
signment basis. Respondent contends that the shipments were 
accepted under this new contract; that the potatoes in SFRD 
34774 were paid for at the original contract price; and that an 
account of sales was rendered on BREX 74681 and FHIX 40464 
showing a net return of $245.89 on the two carloads, which re- 
mittance was received and accepted by complainant. 


Mike Lohn, complainant’s office manager, denied that a new 
agreement was entered into in the course of the telephone con- 
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versation of February 19, 1954. He stated that he merely agreed 
to change the billing on the last three carloads to “open” so that 
respondent could obtain delivery of the potatoes without first 
paying the draft that had been issued on them, with the under- 
standing that respondent would pay for the potatoes at the con- 
tract prices during the following week. 


The burden was on respondent to prove that there was a nova- 
tion with respect to the last two carloads whereunder the original 
contract for the outright sale of the potatoes was replaced by 
an agreement for respondent to handle them on consignment for 
complainant’s account. The only evidence offered on the point 
was the oral testimony of respondent’s witness, John Heaton. No 
correspondence, memorandum or document was offered to cor- 
roborate his testimony. It is concluded that respondent has failed 
to sustain the burden of proof that a new agreement superseded 
the original contract and permitted the disposal of the last two 
carloads on consignment. It is further concluded that the only 
agreement made during the course of the conversation on Febru- 
ary 19, 1954, was that the shipments would be released to re- 
spondent on an open billing so that she could obtain possession 
of the potatoes without first paying the purchase price. 


Respondent contends, finally, that an accounting was rendered 
to complainant with respect to the last two carloads of potatoes 
and that complainant indicated its acceptance of the accounting 
by cashing the check which was attached. Respondent argues 
that an account stated was thereby created which gives rise to 
a new cause of action and bars complainant from asserting any 
claims under the original contract. This contention is faulty for 
several reasons. In the first place, the account of sales which 
respondent rendered to complainant did not purport to be a final 
accounting with respect to the last two carloads of potatoes, since 
it shows the disposition of only 658 of the 800 sacks of potatoes 
in the shipments and indicates that 142 sacks were left on hand. 
To give rise to an account stated, the account rendered must be 
final and absolute. An account stated cannot be based on an 
interim or incomplete accounting such as this one. In the second 
place, an account rendered must be accepted by the other party 
before an account stated comes into being. The mere cashing of 
a check forwarded with an interim accounting could not be con- 
strued as an acceptance of an account rendered. Moreover, com- 
plainant clearly showed its refusal to accept the accounting by 
immediately filing a formal complaint against respondent, deny- 
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ing any agreement to permit the handling of the last two carloads 
on consignment and demanding full payment of the contract 
price. The record shows that respondent’s accounting was re- 
ceived by complainant on April 21, 1954, and complainant’s for- 
mal complaint dated April 22, 1954, was filed on April 26, 1954. 

It is concluded that respondent’s failure to make full payment 
for the last two carloads of potatoes received from complainant 
in these transactions was a violation of section 2 of the act. Repa- 
ration should be awarded complainant for the total contract 
price of cars BREX 74681 and FHIX 40464 in the amount of 
$1,792, less freight of $755.58 and the payment of $245.89, or 
the net sum of $790.53, plus interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $790.53, with interest 
thereon at the rate of 5 percent per annum from March 1, 1954, 
until paid. 

The facts and circumstances of this case as herein reported 
shall be published. 

Copies of this order shall be served upon the parties. 


(No. 4625) 


MENDELSON-ZELLER COMPANY v. J. E. NELSON & Sons. PACA 
Docket No. 6166. Decided April 11, 1956. 


Delivered Sale—Breach of Warranty — Acceptance— 
Resale—Damages—U.S. Standards for Potatoes 


Where complainant sold to respondent a shipment of potatoes U.S. No. 1 
Grade delivered and inspection upon delivery disclosed 2% soft rot 
and respondent resold the potatoes over a period of three weeks and 
remitted net proceeds to complainant, held, as the applicable U.S. 
standard for potatoes meeting the requirements of U.S. No. 1 grade 
allow a total tolerance of only 1%, there was a breach of warranty 
on the part of complainant but respondent’s taking possession and 
reselling the potatoes without authorization from complainant con- 
stitutes an acceptance which rendered respondent liable for the pur- 
chase price less proven damages. 


Breach of Warranty—Damages 


The general measure of damages for breach of warranty is the difference 
between the market value of the commodity at the time of delivery to 
the buyer and the value it would have had if it had been as warranted. 
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Market Value—Delay in Resale—Elements of Damage 


Market value of produce may be shown by the prices received on a prompt 
and proper resale but sales extending over a period of three weeks 
cannot be considered as promptly made and since the need for repacking 
and loss of produce probably resulted in whole or part from such delay, 
they are not allowable as damages. 


Resale Without Authorization—Charges 


Where respondent refused to pay the purchase price and resold the produce 
without authorization from complainant and then remitted net proceeds 
to complainant, respondent may not deduct inspection charges which 
were obtained to establish his position or charge a commission for 
reselling as the resale was not for complainant’s account. 


Couterclaim—Evidence 


Where respondent failed to sustain the burden of proving that a contract 
was entered upon which he based his counterclaim and evidence is 
introduced by complainant indicating respondent’s offer was rejected, it is 
concluded, no contract came into existence. 


Dreher, McCarthy & Dreher, of San Francisco, California, for complainant. 
Mr. James W. Nelson, of Nelson & Campbell, of Altoona, Pennsylvania, 
for respondent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed on October 2, 1953, com- 
painant seeks an award of reparation for the balance of the 
purchase price of a carload of potatoes allegedly sold to respond- 
ent in June 1953. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on January 22, 1954. A copy of the report of investi- 
gation was served upon complainant on January 25, 1954. 


Respondent filed an answer on February 11, 1954, alleging 
that he purchased the carload of potatoes as U. S. No. 1 grade 
on a delivered basis; that official inspection of the potatoes on 
arrival at destination established that the potatoes failed to grade 
U. S. No. 1; and that respondent made the most prompt and 
prudent possible disposition of the potatoes, and forwarded to 
complainant the total proceeds of $1,174.95, less deductions of 
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$983.78. Respondent alleges that he inadvertently omitted to 
deduct demurrage charges of $55.62, and he counterclaims for 
that amount. Respondent also counterclaims for $516.80, which 
is alleged to be the damages sustained by reason of complain- 
ant’s failure to deliver a carload of lettuce purchased from com- 
plainant on or about July 9, 1953. Respondent requested an 
oral hearing. 


Complainant filed a reply to the counterclaim on March 30, 
1954, denying any liability to respondent. 


An oral hearing was held at Altoona, Pennsylvania, on June 
28, 1955. Respondent was represented by counsel. Donald G. 
Nelson was the only witness for respondent. Complainant was 
not represented at the hearing but at its written request the 
presiding officer offered and received in evidence five depositions. 
Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Palmer C. Men- 
delson and Edward M. Zeller, doing business as Mendelson- 
Zeller Company, whose address is No. 1 Drumm Street, San 
Francisco, California. At the time of the transactions involved 
herein, complainant was licensed under the act. 


2. Respondent is an individual, Donald G. Nelson, doing busi- 
ness as J. E. Nelson & Sons, whose address is 1100 Eleventh 
Street, Altoona, Pennsylvania. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. On June 10, 1953, in the course of interstate commerce, 
complainant contracted to sell to respondent 360 sacks of Cali-- 
fornia Long White potatoes, U. S. No. 1 Grade, Size A, at $3.75 
per sack delivered Altona, Pennsylvania, making a total price 
of $1,350. 


4. On June 10, 1953, complainant shipped 360 sacks of pota- 
toes in care PFE 75299 from McFarland, California. Prior to 
shipment, the potatoes were officially inspected and certified to 
be U. S. No. 1, Size A. The carload was diverted to respondent 
at Altoona, Pennsylvania, on June 11, 1953. 


5. Car PFE 75299 arrived at Altoona on June 18, 1953. 
Respondent advised complainant by telegram and telephone that 
the potatoes failed to grade U. S. No. 1 on arrival because of 
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decay and cuts. Complainant advised respondent that the pota- 
toes had been sold on the basis of grade at shipping 
point and there was no guarantee as to grade on arrival. 
Respondent ordered Federal inspection which was made on 
June 19, 1953. The potatoes were certified as having an aver- 
age of 2 percent soft rot and “Now fails to grade U. S. No. 1, 
Size A, only account excessive soft rot.” Respondent advised 
complainant of this inspection and that the potatoes would be 
sold for complainant’s account. 


6. Respondent sold the potatoes beginning on June 20 and 
ending on July 11, 1953, for gross proceeds of $1,174.95. After 
deducting $768.78 for freight, $27.50 for inspection, $30 for 
cartage, $40 for repacking, and $117.50 for commission, the 
net proceeds were $191.17. This amount was remitted to com- 
plainant. Respondent did not deduct $55.62 paid for car demur- 
rage charges at Altoona. 


7. On July 9, 1953, respondent ordered from complainant 
a carload of California lettuce, 4-dozen size, 85 percent U. S. 
No. 1 or better, if available for shipment that day at $3.50 per 
crate. After talking with its packing shed, complainant sent 
respondent the following telegram at 2:30 p.m., July 9, 1953: 


“CONFIRM AND SHIPPING TONITE CAR GOLDEN 
RULE LETTUCE FOURS 8 PCT. USONE ON BETTER 
3.25 F.0.B. INITICE PLUS TOPICE THANKS.” 


At 3 p.m., July 9, 1953, complainant sent respondent another 
telegram reading: 


“SORRY DON CANT MAKE THAT CAR LETTUCE 
FOURS AS WONT GRADE SHED JUST CALLED US SO 
WILL HAVE TO PASS THE CAR IF MAKES TOMOR- 
ROW WILL CALL YOU BILL.” 


The second telegram was received by respondent at approximately 
7:36 p.m., July 9, and the first telegram was received by respond- 
ent at approximately 8:37 p.m., July 9, 1953. 


8. The formal complaint was received on October 2, 1953, 
which was within 9 months after the cause of action accrued. 
The counterclaim with respect to the carload of lettuce was filed 
on February 11, 1954, which was within 9 months after the 
alleged cause of action accrued. 
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CONCLUSIONS 


Complainant contends that it sold the carload of potatoes to 
respondent on the basis of the Federal shipping point inspection 
certificate which certified that the potatoes were U. S. No. 1, 
Size A, and that it did not guarantee or warrant the potatoes 
would meet the requirements of that grade on arrival at Altoona, 
Pennsylvania. Respondent contends that the potatoes were to 
be U. S. No. 1, Size A, on arrival at Altoona, Pennsylvania. 


The contract for the potatoes was negotiated over the telephone 
on June 10, 1953, by D. G. Nelson and James C. Murphy, com- 
plainant’s salesman and buyer. Murphy testified by deposition 
that he telephoned Nelson and advised him that complainant had 
available for shipment from McFarland, California, a carload 
of U. S. No. 1, Long White potatoes, at an f.o.b. price on the 
basis of the Federal inspection at shipping point; that Nelson 
said he wanted a delivered price and he (Murphy) replied that 
all of complainant’s potatoes were sold on the basis of the Fed- 
eral certificate f.o.b. but he would figure out the freight and 
add it to the f.o.b. price to determine the delivered cost; and 
that on acceptance of the price and terms by Nelson, he billed 
the potatoes to him. Nelson testified that at the outset of the 
conversation he said he would buy the shipment only on a deliv- 
ered basis and that Murphy never mentioned anything about 
buying potatoes f.o.b. While Nelson admits that he was advised 
of the grade certified at shipping point, he denies that he pur- 
chased the potatoes on the basis of the certificate or that he 
had ever purchased any potatoes on that basis from complainant. 
Nelson also denies that he asked Murphy about the freight 
charges, stating that he (Nelson) had the freight rates available 
in his office. 


The only written evidence of the contract consists of the 
telegram sent by complainant to respondent on June 11, 1953, 
which reads: 

“SHIPPED YESTERDAY PFE 75299 360USIA 160Z TOP 
RED BARN POTATOES 3.75 DELIVERED THANKS.” 


This telegram tends to support the position of respondent 
since the only basis of sale mentioned is “delivered.” This term 
is defined in section 46.24(p) of the regulations to mean that 
the commodity, when tendered for delivery at the destination 
specified, shall meet all the requirements of the grade specified. 
Anonymous Decisions, 14 A.D. 960 (1955). Other terms are appli- 
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cable where the contract is delivered only as to price. For example, 
section 46.24(dd) defines the term ‘“F.o.b. sale at delivered 
price” to mean the same as f.o.b. except that the transportation 
charges from shipping point to destination shall be borne by 
the seller; that is, the sale is f.o.b. as to grade, quality, and 
condition, and delivered as to price. It is concluded that the 
contract between the parties required the potatoes to be U. S. 
No. 1, Size A, at time of arrival in Altoona, Pennsylvania. 


The Federal inspection of the potatoes at Altoona establishes 
that they were not U. S. No. 1 grade at that time and, therefore, 
there was a breach of warranty on the part of complainant. The 
applicable U. S. Standards for potatoes (7 CFR 51.366) allow 
a total tolerance of 1 percent Soft Rot for potatoes meeting the 
requirements of U. S. No. 1 grade. Although respondent advised 
complainant on June 19, 1953, that the shipment would not be 
accepted, the fact remains that respondent thereafter sold the 
potatoes without authorization from complainant. This consti- 
tuted an acceptance of the potatoes which rendered respondent 
liable for the purchase price, subject to his right to prove dam- 
ages, if any, resulting from complainant’s breach. 


The general measure of damages for breach of warranty is 
the difference between the market value of the commodity at 
the time of delivery to the buyer and the value it would have had 
if it had been as warranted. Ligon Produce Co. v. Spinale Bros. 
Inc., 12 A.D. 1852 (1953). Respondent’s evidence shows that the 
potatoes were sold between June 20 and July 11, 1953, in small 
amounts, for prices ranging from $3.15 to $3.75, and a total of 
$1,174.95, and that he paid $768.78 for freight, $27.50 for 
Federal inspection, $30 for drayage of 120 bags to Cumberland, 
Maryland, at 25 cents per bag, $55.62 for demurrage, $117.50 
for commission, and $40 for repacking at $1.25 per hour. Nelson 
testified that 19 sacks were lost in repacking. Complainant 
contends that respondent was negligent in reselling in that the 
sales were made over a prolonged period during which there was 
a market decline and, further, that respondent incurred excessive 
charges for demurrage and repacking. 


We have previously held that the market value of produce may 
be shown by the prices received on a prompt and proper resale. 
C. H. Robinson Company v. J. Weiner, 8 A.D. 718 (1949). In our 
opinion, sales extending over a period of approximately 3 weeks 
cannot be considered as promptly made. Steve Dart Company v. 
Mexican Produce Company, 9 A.D. 518(1950). However it is noted 
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that the sales made by respondent between June 20 and June 
fb 30, ranged from $3.50 to $3.75, or an average of $3.6214 per 
; sack. In the absence of any other convincing evidence, it is 
: considered that this average price represents the market value 
of the potatoes delivered, or $1,305 for the 360 sacks in the car. 
The price of $3.75 per sack, or $1,350 for 360 sacks, represents 
the market value of the carload if it had been as warranted. 
The difference between these figures, or $45, represents the dam- 
ages sustained by respondent. Since the need for repacking 
probably resulted in whole or in part from the time elapsed 
in reselling, neither the cost of repacking nor the loss of 19 
sacks of potatoes is allowable as damages. No part of the demur- 
rage may be allowed because, as stated by Nelson, the potatoes 
were held in the car for lack of space in his warehouse. Presum- 
ably, this would have been the situation if the potatoes had been 
of the grade warranted. The cost of the Federal inspection 
ordered by respondent is not allowed because this was for the 
purpose of obtaining evidence to establish his position. And, 
finally, respondent is not entitled to any commission for reselling 
for the reason that the resale was not for complainant’s account. 
East Coast Distributors v. Felix Rhymes, 13 A.D. 629 (1954). 


The agreed purchase price was $1,350. Deducting the freight 
charges paid by respondent of $768.78, the amount already 
remitted to complainant of $191.17, and the damages sustained 
by respondent of $45, leaves a balance due complainant of $345.05. 


The remaining question concerns the carload of lettuce. Nelson 
testified that on July 9, 1953, William Yuvan called him on the 
telephone and offered for sale a carload of lettuce which he 
purchased, and complainant confirmed the sale by telegram 
received at approximately 8:37 p.m., July 9, 1953 (Finding of 
Fact No. 7). The deposition testimony of William Yuvan, com- 
plainant’s assistant manager, is as follows: 

“Mr. Nelson asked about the availability and price of lettuce 
4’s 85% U.S. #1 or better. I told him the market was 
about $3.50-$3.75 f.o.b. plus initice and topice, but I would 
have to talk to the shed about grade and supply. He requested 
car shipped that day if available at $3.50. I talked to the 
shed and they said they thought they could make it. A 
little later the shed called and said the grade was poor 
and they couldn’t make it, and I wired Mr. Nelson 
accordingly.” 
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Other than this conflicting testimony, the only evidence of 
the alleged oral transaction consists of the two telegrams sent 
by complainant. It might be argued that use of the word “confirm” 
in the first telegram indicates that a contract had been entered 
into over the telephone. It is noted, however, that with respect 
to the carload of potatoes previously discussed the contract 
admittedly was made over the telephone but the telegram sent 
by complainant thereafter merely stated the car was being 
shipped. The word “confirm” was not used. It is concluded that 
respondent has failed to sustain the burden of proving that a 
contract to purchase a carload of lettuce from complainant was 
entered into over the telephone. It is further concluded that 
complainant’s telegram of 3 p.m., July 9, 1953, was a rejection 
of respondent’s verbal offer to purchase and that since this 
telegram was received by respondent before the telegram accept- 
ing, no contract came into existence. 1 Corbin on Contracts, § 94. 

The failure of respondent to pay to complainant the balance 
of $345.05 due on car PFE 75299, is in violation of section 2 
of the act. Reparation should be awarded to complainant in 
that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $345.05, with interest thereon 
at the rate of 5 percent per annum from July 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4626) 


ROBERT SHAVER & SON v. JOHN MOON PRODUCE COMPANY. PACA 
Docket No. 6464. Decided April 11, 1956. 


Contract of Purchase and Sale—Rejection Without Reason- 
able Cause—Resale—Loss-Reparation 


Where complainant sold a truckload of tomatoes, 85% U.S. No. 1 quality 
or better, to respondent and, upon delivery, respondent notified com- 
plainant that he was rejecting the tomatoes due to their condition and 
notified a third party of the shipment advising said party to com- 
municate directly with complainant if interested, which resulted in 
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a resale at a reduced price to this third party and Federal inspection 
disclosed that the tomatoes graded 88% U.S. No. 1, held, the rejection 
was without reasonable cause and in violation of the act and complain- 
ant is awarded reparation for the loss sustained. 

























1 
| Damages—Market Value—Expenses 
4 


Where respondent rejected produce without reasonable cause, complainant’s 
damages amount to the difference between the contract price and the 
market value at the time the produce ought to have been accepted. 
Where the rejected produce is promptly and properly resold, the 
resale price is considered to represent the market value, and the 
seller is entitled to recover proper expenses incurred. 


Place of Contract 


A contract is considered to have been made where the last act necessary to 
complete the contract took place. 


Missouri Statute of Frauds 


The defense of the statute of frauds is not available in reparation pro- 
ceedings brought under the provisions of the Perishable Agricultural 
Commodities Act where the statutory bar is strictly procedural and 
substantive rights are unaffected. 


Damages—Boxes—Evidence 


Where complainant made claim for the value of boxes which a purchaser 
of produce failed to return but no evidence was offered to establish re- 
spondent’s liability for such item, it is disallowed. 


Mr. E. J. Ball, of Fayetteville, Arkansas, for complainant, Mr. Max W. 
Soffer, of St. Louis, Missouri, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as the act. Formal complaint was filed on 
January 3, 1955. Complainant alleges that it sold respondent one 
truckload of tomatoes, 85% U.S. No. 1 quality, or better, at $4.80 
per crate; that the truckload consisted of 267 crates, making a 
total sale price of $1,281.60; that tomatoes of the kind, grade and 
quality contracted for were tendered for delivery to respondent 
at St. Louis, Missouri, but that respondent rejected them without 
reasonable cause. Complainant alleges that the tomatoes were 
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resold on the open market for the net sum of $1,011.30, that the 
expense of resale was $30, and that respondent is also liable for 
the value of boxes which the purchaser of the tomatoes failed to 
return, in the amount of $43.75. Complainant claims reparation 
from respondent for its net loss in the transaction, amounting 
to $344.05. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent by 
registered mail on February 7, 1955. A copy of the report of 
investigation was served on complainant on the same date. Re- 
spondent filed an answer and counterclaim on March 18, 1955. 

Respondent denies the contract as alleged by complainant and 
says that the requirements of the statute of frauds were not 
complied with in the transaction and, therefore, complainant’s 
cause of action is barred. As an alternative defense and counter- 
claim, respondent admits entering into a contract for the pur- 
chase of a truckload of 85% U.S. No. 1 tomatoes from complain- 
ant and admits that complainant tendered the tomatoes for 
delivery. Respondent says that he was doubtful whether the 
tomatoes which complainant tendered complied with the grade 
specification of the contract and that he notified complainant 
that he would order a Federal inspection of the load and if the 
tomatoes failed to grade 85% U.S. No. 1, or better, he would 
not accept them. Respondent alleges, finally, that complainant 
resold the tomatoes to a third party before the Federal inspection 
was completed, thereby depriving respondent of the commodity, 
upon which respondent would have realized a profit of $3.50 per 
crate. Respondent makes counterclaim for said loss of profit in 
the amount of $934.50. 

Since respondent’s counterclaim was in excess of $500, re- 
spondent’s request for an oral hearing was granted. The hearing 
was held at St. Louis, Missouri, on August 30, 1955. Both parties 
were represented by counsel. Complainant introduced the testi- 
mony of Sherrels Shaver. John Moon and Gus Mercurio testified 
for respondent. A brief was filed by respondent. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of Robert Shaver 
and Sherrels Shaver, doing business as Robert Shaver & Son, 
whose post office address is Springdale, Arkansas. At the time 
of the transaction involved in this proceeding, complainant was 
licensed under the act. 
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2. Respondent is an individual, John Moon, doing business as 
John Moon Produce Company, whose post office address is 1111 
North Third Street, St. Louis 2, Missouri. At the time of the 
transaction involved in this proceeding, respondent was licensed 
under the act. 


3. On or about July 7, 1954, in the course of interstate com- 
merce, complainant entered into an oral contract to sell respon- 
dent a truckload of tomatoes, 85% U.S. No. 1 quality, or better, 
for $4.80 per crate, delivered at St. Louis, Missouri. 


4. On or about July 8, 1954, complainant shipped a truckload 
consisting of 267 60-pound wirebound crates of tomatoes of the 
kind, quality and grade specified in the contract. The tomatoes 
were tendered for delivery to respondent at St. Louis, Missouri, at 
or about noon on July 9, 1954. 


5. At or about 1 p.m., July 9, 1954, respondent notified com- 
plainant by telephone that the shipment was rejected because of 
the unsatisfactory condition and grade of the tomatoes. Respon- 
dent advised complainant that he would order a Federal in- 
spection of the load to protect himself. 


6. At or about 1 p.m., July 9, 1954, at complainant’s request, 


respondent advised C. H. Robinson, Inc., that the truckload of 
tomatoes was for sale and instructed them to contact complain- 
ant directly if they were able to sell the load. At or about 2 p.m., 
C. H. Robinson, Inc., advised complainant by telephone that they 
had a customer for the tomatoes and complainant agreed to sell 
the load to Robinson’s customer, Gus Mercurio, for 614c per 
pound, delivered. Net proceeds of $1,011.30 were received by 
complainant from the resale. 


7. Respondent has not paid any part of the contract price of 
the tomatoes, or of the loss sustained by complainant as the 
result of the rejection of the shipment. 


8. Formal complaint was filed on January 3, 1955, which was 
within 9 months after the accrual of the alleged cause of action. 
Respondent’s counterclaim was filed within 9 months after the 
accrual of the alleged cause of action. 


CONCLUSIONS 


Respondent’s first defense that this was an oral contract and, 
hence, unenforceable under the statute of frauds has no merit. 
This was a Missouri contract, inasmuch as the last act necessary 
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to complete the contract, that is, respondent’s acceptance of com- 
plainant’s offer of sale, took place at St. Louis, Missouri. The 
defense of the statute of frauds is not available in reparation 
proceedings brought under the provisions of the Perishable Agri- 
cultural Commodities Act where the statutory bar is strictly pro- 
cedural and substantive rights are unaffected. Spada Distributing 
Co., Inc. v. The Auster Co., Inc., 10 A.D. 1511 (1951); Joseph 
Rothenberg v. Rothstein & Sons, 183 F. 2d 524 (3rd Cir. 1950). 
The Missouri Statute of Frauds has been held to be no bar to pro- 
ceedings under the act under this rule. Anonymous, 10 A.D. 1107, 
1112 (1951) ; Wilbert L. Hansen v. Frank Kenworthy Co., 12 AD. 
1223 (1953). 


As an alternate defense, and as a basis for counterclaim, re- 
spondent alleges that he did not reject the shipment upon arrival, 
but that complainant wrongfully resold the tomatoes to a third 
party before respondent had an opportunity to ascertain whether 
they met the grade requirements of the contract. Respondent 
points to the fact that he ordered a Federal inspection of the 
load, but by the time he received the Federal inspector’s oral 
report indicating that the tomatoes were of the grade contracted 
for complainant had resold the load to Gus Mercurio. 


Respondent, John Moon, testified that upon arrival of the toma- 
toes, his employee examined them and reported to respondent 
that they looked “catfaced’”’ and out of grade; that Moon reported 
this condition to complainant by telephone and told complainant 
that a Federal inspection would be ordered and if the tomatoes 
failed to grade 85% U.S. No. 1, he could not use them at any 
price. Respondent admitted that he informed C. H. Robinson, 
Inc., about the load at complainant’s request, but with the under- 
standing that the shipment would be placed with Robinson for 
resale only if the tomatoes failed to grade 85% U.S. No. 1, or 
better. Moon stated that he was ready to accept and unload the 
shipment in the afternoon of July 9, 1954, upon receipt of the 
Federal inspector’s oral report that the tomatoes graded 88% 
U. S. No. 1, but at that time discovered that complainant had 
resold the load through C. H. Robinson, Inc., to Gus Mercurio. 


Sherrel Shaver testified as to complainant’s version of the tele- 
phone conversation with respondent at the time of the arrival 
of the shipment. Shaver stated that John Moon called him at about 
noon on July 9, 1954, and told him that the tomatoes were bad 
and he could not use them; that Shaver offered to reduce the 
price of the tomatoes, but Moon refused to take them at any 
price; that Shaver asked Moon where the tomatoes might be 
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resold and Moon suggested that C. H. Robinson, Inc., might handle 
the shipment and agreed to call Robinson and tell them about 
the load. Shaver testified that the next thing he heard about the 
transaction was when C. H. Robinson, Inc., called about an hour 
later and said they had a customer for the tomatoes. After some 
bargaining as to price, Shaver agreed to sell the load to Gus 
Mercurio for 614¢ per pound. 


Complainant’s version of the transaction is corroborated by the 
statement of Frank E. Gleeson of C. H. Robinson, Inc., which 
appears in the report of investigation, as follows: 

“At approximately 1:00 P. M. July 9 John Moon called the 
writer and stated that if we had a customer for a load of 
tomatoes he had one for sale and if we were able to make the 
sale on the load contact the shipper direct i. e. Robert Shaver 
& Son., Springdale, Ark.” 

The evidence favor’s complainant’s version of the conversation 
between Moon and Shaver at the time of the arrival of this ship- 
ment at St. Louis. Both Shaver and Gleeson got the impression 
from Moon’s words that he disclaimed any further interest in 
the tomatoes and had no desire to be consulted regarding their 
disposition. Moon’s decision to accept and unload the tomatoes 
after he had received the report from the Federal inspector show- 
ing the tomatoes to be of even better grade than the contract 
required appears to have been an afterthought. He gave no indi- 
cation to either Shaver or Gleeson that he intended to reserve 
his determination as to whether to accept or reject the load until 
the Federal inspector made his report. Moreover, if this had been 
Moon’s intention, it does not appear likely that he would offer 
the shipment to C. H. Robinson, Inc., for sale and instruct Mr. 
Gleeson of that firm to contact the shipper directly if he were 
able to make a sale. 


It is concluded that respondent rejected the shipment upon 
arrival, and that complainant acted properly in reselling the 
tomatoes to a third party in order to mitigate damages. It is 
further concluded that respondent’s rejection was without reason- 
able cause and in violation of section 2 of the act, inasmuch as 
the tomatoes were found by the Federal inspector to comply fully 
with the grade requirements of the contract. Accordingly, re- 
spondent should pay complainant, as reparation, the amount 
of complainant’s damages resulting from such unjustified re- 
jection, plus interest. As stated in Deschutes Valley Potato Com- 
pany, Inc. v. Santa Barbara Frozen Foods, 15 A.D. 165 (1956), 
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complaint’s damages amount to the difference between the con- 
tract price and the market value at the time the produce ought to 
have been accepted. Where, as here, the seller of rejected produce 
promptly and properly resells the produce, the resale price is 
considered to represent the market value. In such event, the 
seller is also entitled to recover proper expenses incurred in the 
resale. 

The contract between complainant and respondent was for 
267 60-pound crates of tomatoes at $4.80 per crate, delivered, 
or a total of $1,281.60. Complainant resold the 16,020 pounds 
of tomatoes in the load to Gus Mercurio for 614c per pound, or 
a total of $1,041.30, less $30 commission paid to C. H. Robinson, 
Inc., leaving the net amount of $1,011.30. Complainant’s loss 
is the difference between the contract price and the net amount 
recovered on resale, which was $270.30. Complainant also makes 
claim for $43.75 for the value of boxes which the purchaser of 
the tomatoes failed to return. However, no evidence was offered 
to establish respondent’s liability for this item and it is, therefore, 
disallowed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $270.30, plus interest 
at the rate of 5 percent per annum from August 1, 1954, until 
paid. 

Respondent’s counterclaim is dismissed. 

Copies of this order shall be served on the parties, and the 
facts and circumstances of this case as herein reported shall be 
published. 


(No. 4627) 


BALTIMORE FRUIT AND PRODUCE ASSOCIATION v. RUSSELL J. ROL- 
LINS. PACA Docket No. 6720. Decided April 12, 1956. 


Failure to Pay Purchase Price of Cantaloupes and Water- 
melons—Default 


Where a company sold and delivered cantaloupes and watermelons to re- 
spondent and respondent did not pay the purchase price and the company 
that made the sale assigned its claim to complainant and complainant 
filed a complaint containing these allegations to which respondent filed 
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no answer, held, respondent’s failure to reply constitutes an admission 
of the allegations and waiver of oral hearing and respondent is ordered 
to pay the purchase price to complainant. 


Complainant pro se. Mr. A. D, McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 14, 1955. The 
formal complaint was filed on December 19, 1955. Complainant, 
as assignee, seeks an award of reparation in the amount of 
$2,626.25, which is alleged to be the total purchase price of 
watermelons and cantaloupes sold and delivered to respondent 
in June 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on January 4, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on January 24, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
a waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, The Baltimore Fruit and Produce Associa- 
tion, is a corporation whose address is 12 East Pratt Street, 
Baltimore 2, Maryland. 


2. Respondent is an individual, Russell J. Rollins, whose ad- 
dress is Perry, Florida. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. During the month of June 1955, in the course of interstate 
commerce, Harry Rosenthal & Co., sold to respondent three lots 
of watermelons and one lot of cantaloupes f.o.b. Baltimore, Mary- 
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land. The dates of the respective sales, the quantities involved 
and the applicable prices are as follows: 


Date Quantity Unit Price Total 
June 23 200 watermelons $1.25 $ 250.00 
June 24 1,100 watermelons 1.15 1,265.00 
June 27 75 baskets of cantaloupes 1.50 112.50 
June 28 1,175 watermelons 85 998.75 


Total $2,626.25 


4. Watermelons and cantaloupes meeting the specifications of 
the foregoing contracts were delivered to and accepted by re- 
spondent at loading points in Baltimore, Maryland, and were 
thereafter transported by respondent to Middletown, New York. 


5. Harry Rosenthal & Co. of Baltimore, Maryland, assigned 
in writing to complainant its claim arising in connection with the 
sale of the produce as set forth in Finding of Fact No. 3. 


6. The total purchase price of the three lots of watermelons 
and one lot of cantaloupes is $2,626.25, no part of which has 
been paid by respondent to complainant or the assignor. 


7. The formal complaint was filed on December 19, 1955, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant or the 
assignor the total purchase price of the three lots of watermelons 
and one lot of cantaloupes is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$2,626.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,626.25, with interest thereon 
at the rate of 5 percent per annum from July 1, 1955, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4628) 


In re NATE ROSENTHAL. PACA Docket No. 6677. Decided April 
13, 1956. 


Revocation of License—Repeated Violations—Disciplinary 
Proceeding—Public Interest—Default 


Where it is alleged that respondent failed on numerous occasions to 
promptly pay the agreed purchase prices for perishable commodities 
and respondent failed to answer the complaint, held, under the rules 
of practice failure to answer constitutes an admission of the allega- 
tions in the complaint and respondent’s repeated failures to pay, thus 
admitted, require revocation of his license in the public interest. 


Mr. Champe T. Broaddus, for complainant. Respondent pro se. Mr. Jack W. 
Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This disciplinary proceeding under the Perishable Agricul- 

tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), was insti- 
tuted by a complaint filed with the Hearing Clerk on January 30, 
1956. The respondent, Nate Rosenthal, of Wilkes-Barre, Pennsy]- 
vania, was charged with failing to pay the agreed price promptly 
for various interstate shipments of produce. Copies of the com- 
plaint and the rules of practice were served on the respondent by 
registered mail on February 3, 1956. As no answer was filed 
within the time allowed by the rules, the matter was referred to 
the Office of Hearing Examiners and on March 12, 1956, was 
assigned to Jack W. Bain as examiner. 
. Under section 47.30(c) of the rules of practice (7 CFR, Part 
47), failure to answer the complaint constitutes admission of 
the facts alleged and waiver of oral hearing. Accordingly, with- 
out further investigation or hearing, the examiner issued his 
report on March 14, 1956, recommending revocation of re- 
spondent’s license. A copy of the report was served upon the 
respondent. He did not file exceptions thereto. The hearing ex- 
aminer’s report is adopted. 


FINDINGS OF FACT 


1. Respondent is Nate Rosenthal, an individual, whose ad- 
dress is 117 Moffet Street, Wilkes-Barre, Pennsylvania. 


2. Respondent was issued a license under the act on April 20, 
1945, which license is now in effect. 
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3. From April 12, 1952, to April 6, 1955, respondent pur- 
chased 39 different lots of potatoes from the New York Seed 
Potato Association, Inc., Georgetown, New York. The total 
amount due from these potatoes was $12,781.48, of which 
$6,238.16 has been paid on account, leaving an unpaid balance 
of $6,543.32. The potatoes were shipped from New York to 
Pennsylvania. 


4. On February 8, 1955, respondent purchased, for shipment 
from New York to Pennsylvania, 650 sacks of potatoes from 
Eldon F. Keith, Guyler, New York, for $720, but has not paid 
the agreed price. 


5. On March 19, 1955, respondent bought 400 crates of 
cabbage for $560, and on April 1, 1955, 400 more for $760, for 
shipment from Florida to Pennsylvania, from Blanchard Produce 
Company, Hastings, Florida, but has not paid the agreed amounts. 


6. On March 23 and April 6, 1955, respondent purchased 770 
sacks of potatoes, for shipment from New York to Pennsylvania, 
from Clark Seed Farms, Richford, New York, for $1,044, but 
has not paid the agreed amount. 


7. By letter dated November 30, 1955, respondent was noti- 
fied of the violations charged against him and given the oppor- 
tunity to demonstrate or achieve compliance with the require- 
ments of the act, but his reply was only to deny one consignment 
shipment alleged (not included in the foregoing findings) and to 
state that he had “made arrangements” with New York Potato 
Association and Clark Seed Farms, and wanted an adjustment 
from Blanchard Company. 


CONCLUSIONS 


Section 2 of the act requires prompt payment. Failure to make 
such payment violates this requirement. Respondent’s repeated 
failures to pay require revocation of his license in the public 
interest. Revocation should be ordered. In re Southern Transpor- 
tation Company, 12 A.D. 743 (1953). 


ORDER 
Respondent’s license is revoked and the decision shall be 
published. 


Copies hereof shall be served on the parties. Except as to serv- 
ice, this order shall become effective on the 10th day after this 


date. 
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(No. 4229) 


WEST INDIES FRUIT COMPANY v. GEORGIA-TENNESSEE PRODUCE 
CoMPANY, INC. PACA Docket No. 6335. Decided April 13, 1956. 


Dismissal of Petition for Reconsideration 


Where the order issued is supported by the evidence and applicable legal 
principles, respondent’s petition for reconsideration is dismissed. 

Mr. Herbert A. Ringel, of Smith, Field, Doremus and Ringel, of Atlanta, 
Georgia, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, an order was issued on 
March 21, 1956, awarding reparation to complainant against 
respondent in the amount of $1,739.75, with interest. A copy of 
this order was served upon respondent on March 23, 1956. Within 
the time provided in the rules of practice therefor, respondent 
filed a petition for reconsideration of this order. 

Upon reconsideration of the order of March 21, 1956, we find 
that the alleged errors cited in respondent’s petition are without 
substance. These matters were thoroughly analyzed and consid- 
ered at the time of the issuance of the order of March 21, 1956, 
and, in our opinion, that order is supported by the evidence and 
applicable legal principles. Accordingly, respondent’s petition is 
hereby dismissed without prior service upon complainant. 

The reparation awarded in the order of March 21, 1956, shall 
be paid within 30 days from the date hereof. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4630) 


SAM CATANZARO v. L. GILLARDE SONS COMPANY. PACA Docket 
No. 6380. Decided April 16, 1950. 


Purchase After Inspection—No Warranties—Defects— 
Failure to Pay Purchase Price—Reparation 


Where complainant exhibited a carload of lettuce for sale and purchasers 
were free to make as thorough an inspection as they cared, and re- 
spondent purchased the lettuce after inspection but refused to pay the 
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purchase price due to the condition of the lettuce, held, respondent 
purchased this shipment of lettuce after inspection, or opportunity to 
inspect and whether or not it took full advantage of its opportunity 
to make a thorough inspection, there would be no implied warranties of 
suitable shipping condition, fitness or merchantability and as there were 
no expressed warranties, complainant is awarded reparation in the 
amount of the contract price. 


Failure to Advise of Previous Inspection 


Where a Federal inspection of a carload of lettuce recorded obvious surface 
defects and the lettuce was subsequently offered for sale after in- 
spection, there was no fraud in failing to reveal the results of such 
inspection to prospective purchasers. 

Golbus, & Golbus, of Chicago, Illinois, for complainant. Respondent pro se. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter called the act. A formal complaint was filed on Sep- 
tember 13, 1954, in which it is alleged that complainant sold to 
respondent one carload of lettuce for a total price of $736 on the 
basis of inspection and acceptance on track at Chicago, Illinois; 
that respondent diverted the shipment to Boston, Massachusetts, 
but has since failed, neglected and refused to pay complainant the 
agreed purchase price thereof. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent by 
registered mail on October 19, 1954. Complainant received a copy 
of the report of investigation on October 20, 1954. Respondent’s 
answer was filed on November 26, 1954. 

Respondent admits purchasing the carload of lettuce, but con- 
tends that complainant misled respondent as to the condition of 
the lettuce at the time of purchase by failing to reveal to respond- 
ent the results of a Federal inspection which showed the lettuce 
to be heavily decayed. Moreover, respondent denies that the let- 
tuce was purchased on the basis of “inspection and acceptance 
track, Chicago.” 

An oral hearing was held at Chicago, Illinois, on July 22, 1955. 
Complainant was represented by counsel and introduced the tes- 
timony of Robert Anderson and Leonard O’Day. Also complain- 
ant testified on his own behalf. Louis A. Stronberg appeared and 
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testified for respondent. The testimony of Herbert J. Fischer and 
Joseph Pusateri and the deposition of LeRoy Kreeger were also 
presented on respondent’s behalf. Briefs were filed by both 
parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Sam Catanzaro, whose ad- 
dress is 216 South Water Market, Chicago, Illinois. 


2. Respondent, L. Gillarde Sons Company, is a corporation 
whose address is Suite 2055, Board of Trade Building, Chicago, 
Illinois. At the time of the transaction involved in this proceed- 
ing, respondent was licensed under the act. 


3. On or about August 23, 1954, in the course of interstate 
commerce, respondent inspected on the team track at the Chicago 
Produce Terminal, Chicago, Illinois, and purchased from com- 
plainant 640 cartons of Garden Gate Brand lettuce contained in 
car ART 36914 at $1 per carton, f.o.b. shipping point, plus 15¢ 
per carton for precooling, or a total of $736. 


4. On or about August 23, 1954, respondent issued an order 
to the carrier diverting the shipment to a customer in Boston, 
Massachusetts. The shipment was rejected by respondent’s cus- 
tomer upon arrival at Boston because of the deteriorated condi- 
tion of the lettuce. The lettuce was ultimately abandoned to the 
carrier. 


5. Although demand has been made, respondent has failed 
and refused to pay all or any part of the purchase price of the 
carload of lettuce. 


6. Complaint was filed on September 13, 1954, which was 
within 9 months after the accrual of the cause of action. 


CONCLUSIONS 


Complainant exhibited this carload of lettuce for sale to the 
trade on the team track at the Chicago Produce Terminal. In 
accordance with the customary procedure for offering merchan- 
dise in this manner, the door of the car was opened and two car- 
tons of lettuce in the doorway were opened for display to pros- 
pective purchasers. Purchasers were free to make as thorough 
an inspection of the contents of the car as they cared to. 

The record shows that respondent called complainant by tele- 
phone and offered to purchase this carload of lettuce. There was 
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no discussion of the quality of the lettuce nor any terms of sale. 
The only thing discussed was the price and after some bargain- 
ing a price of $1 per carton was agreed upon. 


This was a typical sale on buyer’s inspection. Moreover, re- 
spondent acknowledged that it had inspected the lettuce prior to 
purchase in two telegrams sent to complainant on August 27, 
1954, complaining about the deteriorated condition of the lettuce 
upon arrival at Boston. The following words appear in the first 
telegram: 
“THIS DECAY NOT NOTICEABLE OR APPARENT AT 
TIME OF INSPECTION CHICAGO.” 

The second telegram contains this statement: 
“RETEL ART 36194 OUR MAN INSPECTED TWO CAR- 


TONS YOU HAD OPENED FOR DISPLAY MORNING 
AUGUST 23RD BETWEEN 8 AM AND 830 AM.” 


Further evidence that this was a sale on buyer’s inspection is 
found in an invoice which complainant issued to respondent on 
the day of the sale. The words “Inspected and accepted track 
Chicago” appear on the face of the invoice in clear type. Respond- 


ent received this invoice and did not object to any of the terms 
of sale appearing therein at any time. 


Respondent contends that its inspector did not make the full 
inspection of the carload, but merely glanced at the two sample 
cartons which had been opened for display. Respondent argues 
that it did not depend upon its inspection of the goods in making 
the purchase and, therefore, this should not be considered to be 
a sale on buyer’s inspection, but rather a straight f.o.b. sale to 
which the usual implied warranties of suitable shipping condi- 
tion, fitness and merchantability, etc., are applicable. There is no 
merit to this position. Where goods are offered for sale on buyer’s 
inspection, as they were in this case, the usual incidents of such 
a sale follow whether or not the purchaser takes full advantage 
of his opportunity to make a thorough inspection. The fact that 
the purchaser fails to note defects in the commodity due to the 
inadequacy of his inspection does not change the nature or terms 
of the sale. 


It is concluded that this was a sale on buyer’s inspection. In 
such a sale the buyer may not complain of any defects or abnor- 
malities in the commodity which a reasonable inspection thereof 
ought to have revealed. The evidence shows that the decayed con- 
dition of the lettuce was obvious at the time it was purchased by 
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respondent. Complainant testified that the shipment had arrived 
at Chicago on August 22, 1954, which was a Sunday. He opened 
the car early in the morning on August 23 and upon opening the 
two sample cartons for display to the trade noticed that there 
was some decay in the lettuce. In order to protect himself should 
some dispute arise with the shipper, complainant immediately 
ordered a Federal inspection. The inspection was made that same 
morning and the condition of the lettuce was certified in the 
inspection report to be as follows: 


“1 to 4 heads per carton, average approximately 8% of 
heads damaged by Tipburn and 2 to 6 heads per carton, 
average approximately 19% decay, Bacterial Soft Rot, gen- 
erally in early stages, affecting 1 to 3 outer head leaves.” 


Clearly, the decayed and diseased condition of the lettuce was 
such that it would have been detected in any reasonable visual 
inspection of the commodity. 


Respondent also contends that complainant’s failure to disclose 
the results of the Federal inspection report at the time of the 
sale was a fraudulent concealment. It appears that complainant’s 
bookkeeper, Robert Anderson, may have received the oral report 
of the inspection a short time before respondent offered to pur- 
chase the shipment. However, Anderson was not a salesman and 
had nothing to do with making the sale. The evidence shows that 
respondent’s buyer and Catanzaro had discussed the sale of the 
lettuce during the morning of August 23. Shortly after noon 
respondent’s buyer called Catanzaro’s office and made a firm 
offer of $1 per carton for the shipment. Catanzaro was out of the 
office and Anderson took the call. Anderson merely relayed re- 
spondent’s offer to Catanzaro by another phone and then relayed 
Catanzaro’s acceptance of the offer back to respondent’s buyer. 
In these circumstances it does not appear that any fraudulent 
concealment can be ascribed to complainant by reason of the fact 
that his bookkeeper failed to volunteer information he had re- 
ceived from the Federal inspector regarding the condition of the 
lettuce. Moreover, the condition noted by the Federal inspector 
concerned obvious surface defects which would be apparent to 
anyone who might look at the lettuce. Since the lettuce was sold 
on inspection, there was no fraud in failing to call respondent’s 
attention to conditions which should have been obvious from his 
own inspection of the commodity. 


It is concluded that respondent purchased this shipment of let- 
tuce after inspection or full opportunity to inspect, and that the 
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implied warranties of suitable shipping condition and fitness and 
merchantability do not apply to such a sale. It is further con- 
cluded that complainant made no express warranties as to the 
condition of the lettuce, and that there is no proof of any fraudu- 
lent concealment on complainant’s part in the transaction. Ac- 
cordingly, respondent is liable for the contract price for the 
lettuce in the amount of $736 plus interest. Respondent’s failure 
to pay this sum is a violation of section 2 of the act for which 
reparation should be awarded complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $736, plus interest at 
the rate of 5 percent per annum from September 1, 1954, until 
paid. 

Copies of this order shall be served on the parties, and the 
facts and circumstances of this case as herein reported shall be 
published. 


(No. 4631) 


T. E. CHILDRESS v. HUGH A. Boss. PACA Docket No. 6368. De- 
cided April 16, 1956. 


Contract of Purchase and Sale—Dishonored Checks—Fail- 
ure to Support Defense—Failure to Pay Purchase Price— 
Reparation 


Where complainant sold and delivered potatoes to respondent and re- 
spondent made payment by checks which were dishonored upon presenta- 
tion, and respondent claimed there was an oral agreement between the 
parties to the effect that there would be no charge if the potatoes 
went out of condition before delivery and the potatoes did go out 
of condition, but respondent did not appear at the hearing to contest 
his liability, held, respondent’s failure to pay the agreed purchase 
price is in violation of the act and reparation is awarded to complain- 
ant for the purchase price, less sums which have been paid by re- 
spondent on account of these purchases. 


‘, J. Connor Owens, Jr., of Bay Minette, Alabama, for complainant. Brace 
and Brace, of Greenville, Michigan, for respondent. Mr, Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





an ttt thet oe ClCUeetl CU, kk 


CHILDRESS v. BOSS 
Cite as 15 A.D. 448 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
hereinafter called the act. In a formal complaint filed on Septem- 
ber 27, 1954, complainant alleges that he sold Irish potatoes to 
the respondent on a day-to-day basis in various lots having a 
total value of $8,676.90 during the period of June 1, 1953, 
through June 15, 1953; that potatoes were delivered to and ac- 
cepted by respondent at complainant’s packing shed located in 
Baldwin County, Alabama, and were then transported to the 
State of Michigan in trucks owned by respondent. Complainant 
alleges, further, that respondent issued three checks in part 
payment for the shipments of potatoes, which checks were 
dishonored upon presentation, and that respondent subsequently 
paid a total of $596.70 on account, leaving a balance of $8,080.20 
due and owing, for which amount an award of reparation is 
demanded. 

A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served on respondent 
by registered mail on October 12, 1954. A copy of the report of 
investigation was served on complainant on October 7, 1954. 
Respondent filed an answer to the complaint on November 15, 
1954. 

Respondent contends that there was an oral agreement between 
the parties to the effect that if the potatoes purchased by re- 
spondent went out of condition before delivery, there would be no 
charge for them, and that said potatoes did in fact go out of 
condition before delivery and, therefore, respondent was not 
obligated to pay for them. 

Oral hearing was held at Grand Rapids, Michigan, on June 9, 
1955. Complainant was represented at the hearing by attorney 
J. Conner Owens, Jr., who also testified as a witness for com- 
plainant. The depositions of T. E. Childress and James R. Dyess 
were received in evidence on complainant’s behalf. Prior to the 
hearing, the attorney representing the respondent notified the 
Presiding Officer that respondent would not appear at the hearing 
nor contest the matter. Subsequent to the hearing a brief was filed 
on complainant’s behalf. 


FINDINGS OF FACT 


1. Complainant is an individual, T. E. Childress, whose post 
office address is Orange Beach, Alabama. 
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2. Respondent is an individual, Hugh A. Boss, whose post 
office address is 620 Lafayette Street, Greenville, Michigan. At 
the time of the transactions involved in this proceeding, respon- 
dent was licensed under the act. 


3. During or about the period of June 1 through June 15, 
1953, in the course of interstate commerce, complainant sold to 
respondent the lots of Irish potatoes listed below, for a total price 
of $8,666.90, f.0.b. complainant’s shed, Baldwin County Alabama: 

June, 1, 1953 Unit Price Amount 


284 U.S. B. grade (bags) $ .40 $ 113.60 
294 U. S. Commercials (bags) 1.35 396.90 


June 3, 1953 
320 bags U. S. Commercials 1.35 432.00 
320 bags U. S. Commercials 1.35 432.00 
315 bags U. S. Commercials 1.35 425.25 


June 4, 1953 
290 bags U. S. Commercials 1.50 435.00 


June 5, 1953 
290 bags U. S. No. 1 1.85 536.50 
315 bags U. S. Commercials 1.70 535.50 


June 6, 1953 
189 bags pick-outs 60 107.40 
2,020 10 lb. bags cwt U. S. No. 2.00 404.00 
18 bags U. S. No. 1 31.50 


June 8, 1953 
290 bags U. S. No. 1 507.50 
325 bags U. S. Commercials 569.75 


June 9, 1953 
315 bags U. S. No. 1 551.25 
2,900 10 lb. bags cwt U. S. No. 652.50 


June 10, 1953 
2,750 10 lb. bags cwt U. S. No. ; 618.75 


June 11, 1953 
55 bags pick-outs 41.25 
2,900 10 lb. bags cwt U. S. No. 725.00 


June 12, 1953 
2,800 10 lb. bags cwt U. S. No. 630.00 
85 bags U. S. No. 1 (white) ‘ 161.50 
18 bags U. S. No. 1 (reds) 34.20 


June 15, 1953 
121 bags pick-outs : 90.75 
252 bags U. S. B grade 90.80 
240 bags pick-outs ‘ 144.00 


Total $8,666.90 
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All of the above potatoes were delivered to and accepted by re- 
spondent at complainant’s packing shed, and were loaded into 
trucks owned or hired by respondent for transportation in in- 
terstate commerce to the state of Michigan. 


4. On June 16, 1953, respondent issued his check payable to 
complainant in the amount of $1,864.50. On June 18, 1953, re- 
spondent issued his check payable to complainant in the amount 
of $1,650.50. On June 23, 1953, respondent issued his check 
payable to complainant in the amount of $1,076.25. The three 
checks were accepted by complainant as payment on the purchase 
prices for potatoes delivered to respondent from June 1 through 
June 8, 1953. When the checks were presented for payment, 
they were dishonored by the bank on which they were drawn. 
The amounts of the checks have not been paid and remain due and 
owing to complainant. 


5. On July 28, September 18, and December 29, 1953, re- 
spondent paid complainant the sums of $446.70, $100 and $50, 
respectively, on account of these purchases. There remain due and 
owing to complainant from respondent a total sum of $8,070.20, 
no part of which has been paid. 


6. Informal complaint was filed with the Department on 
March 22, 1954, which was within 9 months after accrual of the 
causes of action. 


CONCLUSIONS 


Respondent did not appear at the hearing to contest his liabil- 
ity to complainant with respect to the transactions involved in 
this case, and the evidence submitted by complainant is sufficient 
to establish that there is due and owing to complainant from 
respondent the sum of $8,070.20 on the account. 


While there is some question whether the informal complaint 
was filed within 9 months after accrual of the causes of action 
with respect to some of the purchases in controversy, after a 
consideration of the entire record, we conclude that the filing of 
the informal complaint was timely as to the full amount claimed. 


Respondent’s failure to pay promptly the agreed purchase 
prices of the potatoes is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$8,070.20, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $8,070.20, plus 
interest at the rate of 5 percent per annum from July 1, 1953, 
until paid. 

The facts and circumstances of this case as herein reported 
shall be published. 

Copies of this order shall be served on the parties. 


(No. 4632) 


WHELCHEL PRODUCE COMPANY v. HERMAN ROSENBERG AND/OR 
P. W. COPPERSMITH & COMPANY. PACA Docket No. 63882. 


April 16, 1956. 


Acceptance—Elements of Set-Off for Breach of Contract 


Where complainant sold a carload of cabbage sprouts to respondent and, 
upon delivery, respondent’s agent examined samples thereof, found them 
satisfactory, and closed the car until a week later when the commodity 
was found to be infested with aphids, held, having accepted the 
shipment upon arrival, respondent is liable for the purchase price, 
less damages which may have resulted from a breach of contract. In 
order to recover damages by way of set-off for a breach of contract, 
respondent must prove: (1) that there was a breach of some express 
or implied promise or warranty on the seller’s part; (2) that notice of 
the breach of promise or warranty was given the seller within a 
reasonable time after the buyer knew or ought to have known of 
such breach; and (3) the amount of damages which resulted from the 
breach of contract. Respondent failed to establish any of these elements. 


. William C. Hutchison, of Sanford, Florida, for complainant. Mr. Joseph 
Rosenstein, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed September 15, 1954, it is 
alleged that on March 12, 1954, complainant sold to “respondent” 
one carload of cabbage sprouts consisting of 845 bushels at $1.50 
per bushel, for a total purchase price of $1,267.50, less freight; 
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that a carload of the kind and quality of the commodity con- 
tracted for was shipped to, and accepted by, “respondent,” but 
that “respondent” has failed and refused to pay the contract 
price therefor. The complaint names two respondents, the first 
being identified as a partnership composed of Herman Rosenberg 
and Leonard Rosenberg, and the second identified as P. W. 
Coppersmith and Robert E. Coppersmith, impliedly referred to 
as a partnership. 


The respondents were served, by registered mail, with a 
copy of the complaint and a copy of the Department’s report of 
investigation on October 27, 1954. Complainant was served, by 
registered mail, with a copy of the report of investigation on 
the same date. 


The answer of respondent Coppersmith dated November 20, 
1954, and filed November 26, 1954, states “there is no partnership 
at this time composed of Herman Rosenberg and Leonard Rosen- 
berg” and further ‘that Herman Rosenberg has been acting as 
agent for P. W. Coppersmith & Company in this matter.” 
Respondent Coppersmith admits the sale and purchase of the 
carload of cabbage sprouts as alleged in the complaint but 
contends that the cabbage was infested with aphids when shipped 
and therefore was not the kind or quality of merchandise con- 
tracted for. Accordingly, any liability to complainant on account 
of the transaction is denied. 


Oral hearing was held at Chicago, Illinois, on September 13, 
1955. Complainant was not represented at the hearing. Respond- 
ents were represented by counsel and presented the oral testi- 
mony of Nathan Rosenberg. A brief was filed by complainant. 


FINDINGS OF FACT 


1. Complainant is an individual, Hugh C. Whelchel, doing 
business as Whelchel Produce Company, whose address is Box 
1359, Sanford, Florida. 


2. Respondents Herman Rosenberg and Leonard Rosenberg 
were formerly associated as partners doing business as Herman 
Rosenberg, with address at 23 South Water Market, Chicago, 
Illinois. As such, they were licensed under the act on June 18, 
1953. This license terminated June 18, 1954. However, evidence 
adduced at the hearing discloses that neither Herman or Leonard 
Rosenberg nor the partnership took any part in the transaction 
involved herein. 
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3. Respondent P. W. Coppersmith & Company, hereinafter 
referred to as “Coppersmith,” is a partnership composed of 
Robert E. Coppersmith and P. W. Coppersmith, whose address 
is 23 South Water Market, Chicago, Illinois. Coppersmith was 
licensed under the act at the time of the transaction involved 
in this proceeding. 


4. On or about March 12, 1954, in the course of interstate 
commerce, complainant sold to respondent Coppersmith one car- 
load of cabbage sprouts, containing 845 bushels, at an agreed 
price of $1.50 per bushel, or a total price of $1,267.50 less 
freight. The carload was shipped on March 12, 1954, from 
Sanford, Florida, to Chicago, Illinois. The freight charges on 
the shipment amounted to $463.96. 


5. Onor about March 17, 1954, the carload of cabbage sprouts 
was delivered to respondent Coppersmith at Chicago, Illinois. 
Upon arrival Coppersmith’s employee (Nathan Rosenberg) exam- 
ined samples of the cabbage sprouts drawn from the load and 
found them to be satisfactory. The car was closed and was not 
examined again until on or about March 23, 1954, on which date 
some of the cabbage sprouts were removed from the car for 
sale and were found to be infested with aphids. 


6. On or about March 23, 1954, respondent Coppersmith 
ordered a Federal inspection of 610 bushels of cabbage sprouts 
remaining in the partially unloaded car. The certificate of inspec- 
tion reads, in pertinent part, as follows: 


“From 10 to 50%, average approximately 25% damaged by 
Aphids. In most samples 3 to 15%, in many none, average 
approximately 5% damaged by yellow outer leaves. Remain- 
der fresh, crisp and good green color. No decay.” 


On the same date, Coppersmith notified complainant of these 
findings. 


7. Respondent Coppersmith removed 440 bushels of cabbage 
sprouts from the car, of which 297 bushels were sold for $339.75 
and the remaining 143 bushels were dumped. The balance of 
the shipment was abandoned to the railroad. 


8. There is now due and owing from respondent Coppersmith 
to complainant the contract purchase price for this shipment 
in the amount of $1,267.50, less freight in the amount of $463.96 
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paid by Coppersmith, or the net amount of $803.54, no part of 
which has been paid. 


9. Formal complaint was filed on September 15, 1954, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


While the answer of respondent Coppersmith states that Her- 
man Rosenberg acted as agent in the transaction involved 
herein, the evidence adduced at the oral hearing shows that 
Nathan Rosenberg acted for Coppersmith in this matter; further, 
that neither Herman or Leonard Rosenberg nor the partnership 
composed of these individuals doing business as Herman Rosen- 
berg took any part in the transactin. Accordingly, the complaint 
against the Rosenbergs should be dismissed. 


The evidence shows that Coppersmith’s employee examined 
the cabbage sprouts upon arrival at Chicago and found them to 
be satisfactory in all respects. While this examination was limited 
to a few bushels which were pulled out of the load there was full 
opportunity to make a thorough inspection of the shipment or 
procure a Federal inspection. Coppersmith then closed the car 
and held it on track for six days before commencing to unload 
it. It was not until unloading was actually started and some of 
the cabbage sprouts had been distributed to Coppersmith’s cus- 
tomer’s that the infestation by aphids was noted. Coppersmith 
then ordered a Federal inspection of the portion of the shipment 
remaining in the car and notified complainant of the condition. 


Having accepted the shipment upon arrival, respondent Cop- 
persmith is liable for the purchase price. Respondent has the 
right, however, to recover from complainant any damages which 
may have resulted from any breach of contract on complainant’s 
part, provided notice of the breach was given within a reasonable 
time. Such recovery may be made by means of set-off against 
the purchase price. 


To establish a right to such a set-off, the following three ele- 
ments must be proved by respondent: (1) that there was a breach 
of some express or implied promise or warranty on the seller’s 
part; (2) that notice of the breach of promise or warranty 
was given the seller within a reasonable time after the buyer 
knew or ought to have known of such breach, and (3) the amount 
of damages which resulted from the breach of contract. Respon- 
ent has failed to establish any of these elements. 
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First, as to the alleged breach of contract, respondent has 
failed to prove that the cabbage sprouts were defective at the 
time of arrival at Chicago. Respondent’s employee examined 
samples drawn from the load and found them to be in good 
condition. The heavy infestation of aphids did not appear until 
after respondent had permitted the shipment to stand on track 
for six days after arrival. Respondent’s own witness testified 
that any slight infestation of aphids in any part of the load can, 
in time, spread throughout the car. The proof before us indicates 
that the cabbage sprouts were in good condition upon arrival, 
and that the damage from aphids resulted from failure to unload 
the shipment promptly upon arrival. 

In the second place, it does not appear that respondent gave 
complainant notice of the alleged breach of contract within a 
reasonable time. Notice of defects in a highly perishable com- 
modity such as cabbage sprouts given to the seller six days after 
arrival cannot be considered to be timely. Having failed to 
notify the seller of the defects complained of within a reasonable 
time after the same were known or ought to have been known, 
the buyer is considered to have waived his rights to damages 
resulting from the alleged breach of contract. 

Finally, respondent has failed to prove damages in this case. 
Assuming that a breach of contract were established, the proper 
measure of damages would be the difference between the value 
of the defective commodity at the time and place of delivery and 
the value which that commodity would have had at such time 
and place had it been in compliance with the contract between 
the parties. No proof was offered with respect to either of these 
values. The only evidence in the file is the amount of salvage 
recovered from the resale of the cabbage sprouts after respond- 
ent unloaded the car six days after delivery. Since it appears 
that a large part, if not all, of the defect complained of resulted 
from holding the cabbage sprouts on track, which permitted 
the aphids to spread throughout the load, this salvage value 
is not a true reflection of the value of the commodity at the 
time of delivery. 

For the reasons stated above, respondent Coppersmith has 
failed to establish any right to set-off damages against the 
purchase price of this shipment. Accordingly, reparations should 
be awarded complainant against respondent Coppersmith for 
the contract price of the shipment, or $1,267.50, less freight in 
the amount of $463.96, or the net amount of $803.54, plus interest. 
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ORDER 


The complaint against respondents Herman Rosenberg and 
Leonard Rosenberg, doing business as Herman Rosenberg is 
dismissed. 

Within 30 days from the date hereof, respondent P. W. Cop- 
persmith & Company shall pay to complainant, as reparation, 
the sum of $803.54, plus interest thereon at the rate of 5 percent 
per annum from April 1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4633) 


EARL FRUIT COMPANY v. VETERAN’S WHOLESALE FRUIT & PRO- 
DUCE AND/OR GAMCO, INC. PACA Docket No. 6329. Decided 
April 17, 1956. 


Assignment of Cause of Action—F.o.b. Sale—Normal 
Deterioration—Rejection Without Reasonable Cause— 
Resale—Damages 


Where complainant as assignee of shipper seeks to recover damages re- 
sulting from respondent’s rejection of carload of pears and plums and 
respondent claimed his rejection was justified because the plums pur- 
chased did not grade U.S. No. 1 on arrival but it appears from the 
evidence that the sale was on an f.o.b. basis and there was no express 
warranty as to grade, quality, or condition and the deterioration of 
the produce was not abnormal, held, respondents’ rejection was without 
reasonable cause and as the pears and plums were promptly and 
properly resold the complainant is awarded reparation in an amount 
equal to the difference between the contract price and the resale price 
(market value) plus proper expenses incurred in the resale. 


Complainant pro se. Mr. Bernard C. Gladstone, of Providence, Rhode Island, 
for respondent. Mr. Frederick W. Woodley, Presiding Officer. 


Necision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint against Veteran’s Wholesale Fruit & Pro- 
duce was filed on March 2, 1954. In the formal complaint filed on 
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July 30, 1954, it is alleged that on or about July 23, 1953, com- 
plainant sold: to Veteran’s Wholesale Fruit & Produce a carload 


' m 
of pears and plums; that fruit meeting the contract specifications [| 0 
was shipped to this respondent; that this respondent rejected | lo 
the shipment without reasonable cause; and that complainant . br 
resold the produce and sustained damages of $957.45. It isfurther [| pe 
alleged that respondent Gamco, Inc., is the successor of Veteran’s [| pl 
Wholesale Fruit & Produce. In an answer filed by Gamco, Inc., on | $é 
September 14, 1954, the material allegations in the formal com- | Li 
plaint are denied. ti: 

It appearing that none of the parties desired an oral hearing, bi 
the shortened method of procedure was followed, as provided in ta 
section 47.20 of the rules of practice. On January 12, 1956, an Sl 
order was issued dismissing the complaint because complainant 
had offered no evidence of an assignment or other legal basis pl 
which would entitled complainant to prosecute its claim against 02 
respondents. A copy of this order was served upon complainant. P 
At the request of complainant’s attorney, the time for filing a fc 
petition for rehearing or for reconsideration of the order was 
extended to February 15, 1956. The order was stayed pending 
issuance of a further order herein. On February 6, 1956, a peti- 
tion for reconsideration was filed on behalf of complainant. A 
copy of the petition was served upon each respondent but neither 
filed an answer thereto. 

For reasons which will appear hereinafter, the order of Janu- 
ary 12, 1956, is vacated and superseded by this order. 

FINDINGS OF FACT 
v 

1. Complainant, Earl Fruit Company, is a corporation whose a 
address is 350 Sansome Street, San Francisco, California. C 

2. Respondent Veteran’s Wholesale Fruit & Produce is an d 
individual, Armand R. Procaccianti, whose address is 2-414 Pro- 4 


duce Building, Harris Street, Providence, Rhode Island. At the 
time of the transaction involved herein, this respondent was 1 
licensed under the act. 


3. Respondent Gamco, Inc., is a corporation whose address is 
34 Produce Building, Harris Street, Providence, Rhode Island. 
A license was issued to this respondent on October 12, 1953. On 
August 18, 1954, this respondent agreed to assume the assets and 
liabilities of respondent Veteran’s Wholesale Fruit & Produce. 
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4. On or about July 23, 1953, in the course of interstate com- 
merce, DiGiorgio Fruit Corporation of San Francisco, California, 
sold to respondent Veteran’s Wholesale Fruit & Produce one car- 
load of pears and plums, approximately one-half to be Placer Gold 
brand Bartlett pears, 80 percent U. S. No. 1 or better, at $4.25 
per crate, and the other half to be Placer Gold brand Duarte 
plums of various sizes, size 5 x 5 at $3.15 per crate, size 4 x 5 at 
$3.75 per crate, and size 4 x 4 at $4.25 per crate, all prices f.o.b. 
Loomis, California, plus $35 precooling. The contract was nego- 
tiated between the buyer and seller by F. J. Rogers Company, a 
broker of Providence, Rhode Island. A confirmation of sale con- 
taining the foregoing terms was prepared by the broker and 
signed by respondent Veteran’s Wholesale Fruit & Produce. 


5. Pursuant to the foregoing contract, a carload of pears and 
plums in car ART 27161 was shipped from Loomis, California, 
on July 24, 1953, to respondent Veteran’s Wholesale Fruit & 
Produce. The quantities, sizes, and prices as invoiced are as 
follows: 





Commodity Quantity Sizes Unit Price Total Price 
Plums 3 3x4x4 $4.25 $ 12.75 
Plums 70 4x4 4.25 297.50 
Plums 74 8x4x5 3.75 277.50 
Plums 214 4x5 3.75 802.50 
Plums 39 5x5 8.15 122.85 
Pears 322 4.25 1,368.50 

Plus precooling 35.00 
$2,916.60 


6. Prior to shipment, the plums and pears in car ART 27161 
_were Federally inspected at Loomis, California. The plums were 
certified to be U. S. No. 1 and the pears were certified to be U. S. 
Combination Grade, averaging approximately 85 percent U. S. 
No. 1 quality, with no decay. 


7. Car ART 27161 arrived at Providence, Rhode Island, on 
August 3, 1953. A Federal inspection was made on August 3, 
1953, and the certificate reads in pertinent part as follows: 

“Condition: Pears:—Hard to firm, mostly hard. Ground color 
green to light green, mostly light green. No decay. 


Plums:—Generally firm to ripe, mostly firm to firm ripe. 
Ground color light green to crimson, mostly turning red. 

Most samples 5 to 11%, some none, averaging 4% soft and 
shriveled. Most samples decay ranges from 1 to 5%, many 
none, averaging 2% Blue Mold Rot all stages.” 
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8. On August 3, 1953, respondent Veteran’s Wholesale Fruit 
& Produce rejected the shipment. DiGiorgio Fruit Corporation 
advised the broker to divert the car to complainant at Boston, 
Massachusetts. The fruit was sold at auction on August 5, 1953, 
for gross proceeds of $2,870.75. After deducting necessary ex- 
penses of $911.60, the net proceeds were $1,959.15. 


9. On March 2, 1954, DiGiorgio Fruit Corporation assigned 
to complainant its claim against respondents in connection with 
car ART 27161. 


10. The informal complaint was filed on March 2, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


In the order dated January 12, 1956, it was pointed out that 
while complainant alleged it was the seller of the pears and 
plums involved herein, the evidence showed the seller to be 
DiGiorgio Fruit Corporation. The complaint was dismissed in 
the absence of an assignment to complainant from the seller or 
some other legal basis which would entitle complainant to prose- 
cute the alleged action. To cure this deficiency, complainant sub- 
mitted with its petition for reconsideration an assignment dated 
March 2, 1954, whereby DiGiorgio Fruit Corporation assigned its 
rights of action in law against respondents to complainant. 

Although complainant’s petition requests only reconsideration 
of the prior order, it also has been considered as a request for 
rehearing since its primary purpose is to place in evidence the 
assignment. In the absence of objection, the assignment has 
been received in evidence. This assignment establishes that com- 
plainant is a proper party to maintain this action. 

Respondent does not contend that the seller breached the 
contract with respect to the pears and the evidence shows they 
met contract specifications. As to the plums, respondent stated 
in a letter to the Department dated April 22, 1954, that this 
rejection was justified because he purchased the plums on the 
basis of U.S. No. 1 delivered and they did not grade U.S. No. 1 
at Providence, Rhode Island. Complainant alleges that the con- 
tract was on an f.o.b. basis and there was no express warranty 
as to the grade, quality, or condition of the plums. Complainant’s 
position is supported by the broker’s confirmation of sale and 
by the seller’s telegram dated July 23, 1953, confirming the 
sale. Although these documents state that the basis of sale is 













1 — © mee oh 


Vl os hf 





EARL FRT. CO. v. VETERAN’S WHOLESALE FRT. & PROD. 461 
Cite as 15 A.D. 457 


f.o.b. and that the pears are to be 80 percent U.S. No. 1 or 
better, no grade, quality, or condition is mentioned with respect 
to the plums. It is concluded that the plums were sold on an f.o.b. 
basis without any express warranty as to grade, quality, or 
condition. 


In an f.o.b. sale of produce there is an implied warranty that 
the produce will be in suitable shipping condition. Section 
46.24(j) of the regulations (7 CFR 46.24(j)) defines the term 
“suitable shipping condition,” in relation to direct shipments, to 
mean that the commodity, at the time of billing, is in a condition 
which, if the shipment is handled under normal transportation 
service and conditions, will assure delivery without abnormal 
deterioration at the destination specified in the contract of sale. 
There is no evidence here of abnormal transportation service. 


The certificate of the Federal inspection made at Providence 
on the day of arrival shows that the total defects averaged 6 
percent, including 2 percent for decay. The applicable U/S. 
Standards for plums and fresh prunes (7 CFR 51.360) permit, 
with respect to the U.S. No. 1 grade, a tolerance of not more 
than 10 percent for defects, including not more than 1 percent 
for decay. Thus it appears that the plums were well within the 
tolerance for total defects even for the U.S. No. 1 grade and were 
only 1 percent in excess of the tolerance for decay. It is con- 
cluded that the deterioration was not abnormal for plums sold 
without any express warranty as to grade, quality or condition. 


Since the evidence establishes that the pears and plums were 
in accordance with the contract, the rejection of the shipment 
by respondent Veteran’s Wholesale Fruit & Produce was without 
reasonable cause and in violation of section 2 of the act. 


In an action by the seller for non-acceptance of produce, the 
general measure of damages is the difference between the con- 
tract price and the market value at the time the produce ought 
to have been accepted. Where the seller promptly and properly 
resells the produce, the resale price is considered to represent 
the market value. In such event, the seller is also entitled to 
recover proper expenses incurred in the resale. Since it appears 
from the evidence that complainant promptly and properly re- 
sold the pears and plums following the rejection, complainant is 
entitled to recover damages in the amount of $957.45, being the 
difference between the invoice price of $2,916.60 and the net 
resale proceeds of $1,959.15. 
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Complainant, as assignee, should be awarded reparation against 
respondents jointly and severally in the amount of $957.45, with 
interest. Of course, payment of a total of $957.45, with interest 
to complainant will discharge its claim. 


ORDER 


The order issued in this proceeding on January 12, 1956, is 
hereby vacated and superseded by this order. 

Within 30 days from the date of this order, respondents 
jointly and severally shall pay to complainant, as reparation, 
$957.45, with interest thereon at the rate of 5 percent per 
annum from September 1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 4634) 


HAROLD H. KASTNER Co. v. OWEN & HOLBROOK COMPANY. PACA 
Docket No. 6705. Decided April 17, 1956. 


' Failure to Pay Purchase Price of Mixed Vegetables— 
Admission of Liability 


Where complainant sold and deliverd mixed vegetables to respondent and 
respondent accepted the produce but failed to pay the purchase price 
and respondent admitted liability, held, respondent’s failure to pay the 
purchase price is in violation of the act and reparation should be 
awarded to complainant. 


Mr. W. C. Hutchison, Jr., of Sanford, Florida, for complainant. Respondent 
pro se. Mr. John C,. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 18, 1956, complainant 
seeks to recover $2,965.95, which is alleged to be the total pur- 
chase price of five truckloads of mixed vegetables sold by com- 
plainant to respondent in April and May, 1955. 
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A copy of the formal complaint and a copy of the Department’s 
ast report of investigation were served upon respondent on February 
ith & 1, 1956. A copy of the Department’s report of investigation was 
ost Fi served upon complainant on that same date. 


Respondent, in an answer filed February 8, 1956, acknowledged 
the indebtedness claimed by complainant. Since liability in the 
amount of the sum alleged in the complaint is admitted by 
respondent, the issuance of an order, without further proceed- 
ings, is appropriate. 
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FINDINGS OF FACT 


er 1. Complainant, Harold H. Kastner, is an individual doing 
business as Harold H. Kastner Co. whose address is P. O. Box 742, 
d. Sanford, Florida. 


2. Respondent is a partnership composed of James L. Owen 
and D. Nelson Holbrook, doing business as Owen & Holbrook 
Company, whose address is Princeton, West Virginia. At the 
time of the transactions involved herein, respondent was not 
licensed under the act but was subject to license and has paid 
arrearage covering the period of the transactions herein. 


4 3. During April and May, 1955, in the course of interstate 
commerce, complainant sold to respondent five truckloads of 
mixed vegetables as evidenced and described in complainant’s 
invoices Nos. 673, 937, 4865, 144, and 408, for the total agreed 
price of $2,965.95, f.o.b. Sanford, Florida. 


4. Complainant shipped from Sanford, Florida, to respondent 
in Princeton, West Virginia, five truckloads of mixed vegetables 
which conformed to contract specifications. Said mixed vegetables 
were accepted by respondent without complaint. Although ad- 
mitting liability, respondent has failed and refused to pay to 
complainant the total purchase price of the five truckloads of 
mixed vegetables, or any part thereof. 
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5. The formal complaint was filed on January 13, 1956, which 
was within 9 months after the time the causes of action accrued. 


CONCLUSIONS 


Respondent does not deny that it is indebted to complainant 
for the total purchase price of the five truckloads of mixed 
vegetables. In an interview with a representative of the De- 
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partment on or about August 11, 1955, which interview is set 
out in the report of investigation, respondent admitted that it 
was indebted to complainant for the amount claimed. At that 
time respondent asserted that it was making every effort to pay 
complainant’s account and was attempting to do so in installment 
payments. However, no part of the $2,965.95, the total purchase 
price of the mixed vegetables involved herein, was paid. In its 
answer filed February 8, 1956, respondent again acknowledged its 
indebtedness to complainant in the amount claimed. 


We conclude that respondent’s failure to pay the total purchase 
price of the mixed vegetables involved herein is a violation of 
section 2 of the act and that reparation in the amount of 
$2,965.95, with interest, should be awarded to complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $2,965.95, with interest 
thereon at the rate of 5 percent per annum from June 1, 1955, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 


(No. 4635) 


PACIFIC COAST FRUIT DISTRIBUTORS, INC. v. CARUSO FRUIT Dis- 
TRIBUTORS, INC. PACA Docket No. 6165. Decided April 17, 
1956. 


Dismissal of Petition for Reconsideration and/or Re- 
argument 


Upon consideration of respondent’s allegations of error and a review of 
the record, our order in this reparation proceeding issued March 7, 
1956, appears to be supported by the evidence and applicable principles 
of law and respondent’s petition for reconsideration and/or reargument 
is dimissed. 


Mr. Norman Coplan, of Bernstein, Weiss, Tomson, Hammer & Parter, of 
New York, New York, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING RESPONDENT’S PETITION FOR CONSIDERATION 
AND/OR REARGUMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.), 
an order was issued on March 7, 1956, awarding reparation to 
complainant against respondent in the amount of $1,102.95, plus 
interest. A copy of the order was served by registered mail upon 
respondent on March 9, 1956. Within the time provided by section 
47.24 of the rules of practice, respondent filed a petition for 
reconsideration of the order and/or reargument of the proceed- 
ing. In effect, respondent’s allegations of error in the order of 
March 7, 1956, are as follows: (1) There is no proof, and the 
decision is silent, as to whether the honeydew melons involved 
herein graded U. S. No. 1 on August 13, 1953, the date of sale, 
and the date when the car was.released to the carrier; (2) in 
arriving at the conclusion that the car of melons was in suitable 
shipping condition, the Secretary considered only the evidence 
of condition at destination, and erred in failing to consider “the 
shipping condition of the car as revealed by the facts at shipping 
point”; and (3) there was error in failing to find that the ship- 
ment was not in suitable shipping condition, based upon evidence 
of condition of the melons at destination. 


On January 20, 1956, which was subsequent to the date of 
hearing, complainant addressed a letter to the presiding officer 
which contained information relative to complainant’s customary 
procedure in loading honeydew melons, such procedure purport- 
edly being to pack and load honeydew melons in a dry car on one 
day, gas the car in order to bring out the color of the skin of the 
honeydews, then ice and ship out the car the next day. None of 
the above information became a part of the official record in this 
case, and was not taken into consideration in arriving at the deci- 
sion rendered herein. It is correct that the Findings of Fact in 
the order of March 7, 1956, did not include a specific finding that 
the melons herein graded U. S. No. 1 on August 13, 1953. How- 
ever, such finding is implicit in our conclusion that “the melons 
shipped by complainant met contract requirements.” This conclu- 
sion was based, in part, upon the finding that the melons did 
grade U. S. No. 1 at 3 p.m. on August 12, 1953, and that the 
evidence of condition of the shipment at destination in Albany, 
New York, was insufficient to show that the melons were abnor- 
mally deteriorated upon arrival there. Admittedly, the evidence 
of record as to the condition of the melons at the exact time of 
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sale or of release of the shipment to the carrier, is incomplete. 
In our opinion, however, other evidence properly of record is 
sufficient to cure this defect. 


It is concluded that the order of March 7, 1956, is supported 
by the evidence of record and by applicable principles of law. 
Accordingly, respondent’s petition is hereby dismissed without 
prior service thereof upon complainant. 


The reparation awarded in our order of March 7, 1956, shall be 
paid within 30 days from the date hereof. 


This order shall be published, and copies hereof shall be served 
upon the parties. 


(No. .4636) 
PACA Docket No. 6496. Decided April 17, 1956. 


Jurisdiction of Secretary — Failure to Establish Dam- 
ages — Dismissal 


Where complainant sought to recover the purchase price of quantities of 
fresh fruit segments consisting of oranges and grapefruit grown in 
Florida, and fresh fruit salad consisting of oranges and grapefruit 
grown in Florida and pineapple grown in Cuba, all sold to respondent 
for resale in Florida, held, the oranges and grapefruit had purely an 
intrastate character and the Secretary was without jurisdiction since 
they were not in interstate or foreign commerce, and the question of 
whether or not the pineapple, which had been shipped in foreign 
commerce, was sufficient to give the fruit salad a foreign commerce 
character thereby giving the Secretary jurisdiction is unnecessary 
to decide since complainant has failed to submit evidence which would 
enable separation of the fruit salad from the other items involved 
making it impossible to determine damages if reparation were awarded. 


Mr. John C. Chernauskas, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on February 24, 1955. It is alleged 
that on or about December 4, 1954, by a contract negotiated by 
complainant’s sales representative, complainant sold to respond- 
ent a quantity of refrigerated fruit segments and salad; and that 
respondent has failed and refused to pay to complainant the bal- 








E 
f 





— ae otf we «OAS 





Es 
Pd 
& 
ve 
? 
E 














467 





PACA DOCKET NO. 6496 
Cite as 15 A.D. 466 


ance of the purchase price of said refrigerated fruit segments 
and salad amounting to $325.29. Complainant seeks reparation in 
this amount. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on April 
23, 1955. A copy of the report of investigation was served upon 
complainant on April 22, 1955. 


Respondent filed an answer on May 11, 1955, denying that the 
amount alleged was due complainant. Respondent alleges that 
under its agreement with complainant it was to hire a salesman 
to introduce complainant’s commodities in respondent’s area and 
that complainant would send a trained salesman to instruct re- 
spondent’s salesman in selling them; that it was agreed that 
until the commodities were definitely established in the area, 
complainant would pay only for such amounts that it actually 
sold; that complainant was aware of respondent’s storage facili- 
ties and the temperature available therein and made no objection 
thereto; and finally that complainant had agreed with respondent 
to terminate their relationship and was in full agreement with 
the final settlement as attested by complainant’s acceptance of 
respondent’s first check, with spoilage deducted, in payment of 
the account. Together with its answer, respondent filed affidavits 
of its treasurer and of the salesman hired by respondent to sell 
complainant’s commodities, which affidavits generally tend to 
reiterate and confirm the matters as alleged by respondent in its 
answer. 

Since the amount in dispute does not exceed $500, the issues 
are being determined under the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
thereto complainant filed an opening statement; respondent filed 
an answering statement; and complainant filed a statement in 


reply. 


FINDINGS OF FACT 


1. Complainant, * * *, is a corporation whose address is 
2 2 2 


2. Respondent, * * *, is a corporation whose address is * * *. 
At the time of the transaction involved herein, respondent was 
licensed under the act. 


3. On or about December 4, 1954, complainant and respondent 
entered into an agreement whereby respondent would undertake 
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to sell complainant’s commodities. These commodities consisted 
of refrigerated fresh fruit segments and refrigerated fresh fruit 
salad. It was agreed that complainant would maintain stocks of 
the commodities in the city of * * *, from which respondent, as 
distributor, would make withdrawals as required. It was under- 
stood by respondent that the commodities, being highly perish- 
able, would be stored at 28° to 32° F. It was further agreed that 
respondent would hire a salesman to introduce the commodities 
in that area and that complainant would provide an experienced 
sales representative to instruct the salesman in selling them. 


4. The fruit segments were segments of oranges and grape- 
fruit packed in separate containers. The fruit salad consisted of 
the above fruit plus others, including fresh pineapple which had 
been shipped in foreign commerce to complainant from Cuba. 
The oranges and grapefruit were grown and processed in the 
State of Florida. Under the contract the parties contemplated the 
commodities would be sold and consumed in the State of Florida. 


5. The formal complaint was filed on February 24, 1955, 
which was within 9 months after the alleged cause of action 
accrued. 


CONCLUSIONS 


Complainant and respondent entered into a contract whereby 
respondent agreed to sell complainant’s commodities to restau- 
rants, hotels and institutions in the area in and around * * *. 
Complainant’s commodities consisted of three items, segments of 
oranges and grapefruit, each packed in separate containers, and 
fresh fruit salad which contained segments of oranges and 
grapefruit and also, by volume, 20 percent pineapple which had 
been imported from Cuba. 


The preliminary question to be determined is whether or not 
the commodities involved are in interstate or foreign commerce 
under the act and are thereby within the jurisdiction of the Sec- 
retary. Section 1(8) of the act (7 U.S.C. 499a (8)) provides as 
follows: 


“A transaction in respect of any perishable agricultural 
commodity shall be considered in interstate or foreign com- 
merce if such commodity is part of that current of commerce 
usual in the trade in that commodity whereby such com- 
modity and/or the products of such commodity are sent 
from one State with the expectation that they will end their 
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transit, after purchase, in another, including, in addition to 
cases within the above general description, all cases where 
sale is either for shipment to another State, or for processing 
within the State and the shipment outside the State of the 
products resulting from such processing. . . .” 


The evidence establishes that the oranges and grapefruit herein 
were grown in the State of Florida and were processed into seg- 
ments in complainant’s plant in that State. Under the contract 
involved herein, which was between two parties in and from the 
State of Florida, it was contemplated that the commodities would 
be sold and consumed within the State of Florida, and such was 
the case. It is clear that, as to the orange and grapefruit seg- 
ments, the transaction was one purely intrastate in character, 
there being no movement of said oranges and grapefruit out of 
the State either before or after the transaction, nor was such 
movement intended or within the contemplation of the parties. 
Accordingly, we must conclude that these two commodities are 
not interstate or foreign commerce and, therefore, are not within 
the jurisdiction of the Secretary. Krueger v. Acme Fruit Co., 75 
F, 2d. 67 (5th Cir. 19385) (2 A.D. 471 (1943) ) ; United States v. 
Soloman, 3 F.R.D. 411 (E.D. Illinois 1944) (7 A.D. 247 (1948)) ; 
Porter v. Goldberg Bros., PACA Docket No. 1970. 


The fresh fruit salad, the third item herein, contained 20 per- 
cent fresh pineapple imported from Cuba in foreign commerce. 
The pineapple was peeled, sliced and made a component part of 
the fruit salad by complainant. The Secretary has jurisdiction 
over perishable agricultural commodities which move in foreign 
commerce. However, we find it unnecessary to decide whether or 
not the fruit salad was in foreign commerce because of the pine- 
apple contained therein, or even to determine the merits of com- 
plainant’s complaint herein with respect to said fruit salad, for 
even if we found that the Secretary has jurisdiction and that 
complainant is entitled to reparation, it would be impossible to 
ascertain damages on the fruit salad because complainant has 
failed to submit evidence which would enable us to separate, with 
regard to damages, the fruit salad from the other items involved. 
In view of the above conclusions, the complaint herein should be 
dismissed. 


ORDER 


The complaint filed herein shall be dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 4637) 


EASTERN SHORE PRODUCE COMPANY v. RASHEWSKY’S, INC. PACA 
Docket No. 6733. Decided April 23, 1956. 


Failure to Pay Balance of Purchase Price of Potatoes— 
Default 


Where complainant sold and delivered potatoes to respondent who made 
only part payment and failed to file an answer to the complaint, thus 
admitting the allegation in accordance with the rules of practice, held, 
respondent’s failure to pay the full purchase price is in violation of 
the act and complainant should be awarded reparation in the amount 
of the unpaid balance. 


Mr. W. J. Vaughn, Eastern Shore Shippers Traffic Association, of Onley, 
Virginia, Mr. Robert R. Teates, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 26, 1955. Formal 
complaint was filed on October 17, 1955. Complainant seeks an 
award of reparation in the amount of the alleged balance of the 
purchase price of one lot of potatoes sold and delivered to 
respondent in July 1955. 


A copy of the report of investigation made by the Department 
was served upon complainant on January 4, 1956. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on January 5, 1956. 


At the time of service of the formal complaint respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service, and that, in accordance with section 47.8 (c) 
of the rules of practice, failure to file an answer would constitute 
an admission of the facts alleged in the complaint. Notwithstand- 
ing such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, C. R. Bull, doing business as 
Eastern Shore Produce Company, whose address is Onley, 
Virginia. 
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2. Respondent, Rashewsky’s, Inc., is a corporation whose 
address is 151 S. Pennsylvania Avenue, Wilkes-Barre, Pennsyl- 
vania. At the time of the transaction involved herein respondent 
was licensed under the act. 


3. In the course of interstate commerce and under oral 
contract complainant sold to respondent on July 1, 1955, 250 
100-pound sacks of white potatoes at $2.70 per sack, delivered 
Wilkes-Barre, Pennsylvania, or for a total delivered price of $675. 


4. Potatoes meeting the specifications of the foregoing con- 
tract were shipped by truck from Bayview, Virginia in interstate 
commerce to respondent at Wilkes-Barre, Pennsylvania. Upon 
arrival at their destination respondent accepted the potatoes in 
compliance with said contract of sale and made no complaint 
with reference thereto. 


5. Respondent has paid complainant $350, leaving a balance 
of $325 due and unpaid. 


6. Formal complaint was filed on October 17, 1955 which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


As provided in the rules of practice (7 CFR 47.8(c)), the 
failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint. 

Respondent’s failure to pay promptly to complainant the full 
purchase price of the 250 sacks of potatoes is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $325 with interest. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $325 with interest thereon 
at the rate of 5 percent per annum from August 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4638) 


JACK L. BROSTROFF COMPANY v. J. SACHS COMPANY. PACA 
Docket No. 6245. Decided April 24, 1956. 


Purchase After Inspection—Rejection Without Reasonable 
Cause—Resale—Damages—Market Value—Expenses 


Where complainant sold tomatoes damaged by wind scars to respondent 
after respondent’s buying agent inspected a sample of tomatoes of the 
same kind, quality and condition, but which respondent rejected upon 
delivery, held, respondent’s rejection was without reasonable cause as 
the damage did not appear to have been abnormal] for the tomatoes of 
the quality and condition described and complainant is awarded damages 
equal to the difference between the contract price and the market value 
at the time the produce ought to have been accepted. As the resale 
was prompt and proper, the resale price is considered to represent the 
market value. Complainant is also entitled to recover proper expenses 
incurred in the resale. 


Complainant pro se. Mr. H. S. Golland, of Cleveland, Ohio, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), hereinafter called the act. A formal complaint was 
filed on March 15, 1954, in which it is alleged that complainant 
sold respondent one carload of tomatoes for a total price of 
$4,079; that the tomatoes were sold without Federal inspection 
or grade because they were damaged by wind scars; that a 
sample of the tomatoes was inspected by respondent’s buying 
agent before the sale was made; that complainant loaded a 
carload of tomatoes of the same kind, quality and condition as 
those inspected by respondent’s buying agent and shipped them 
as directed by respondent to Goldstein and Mallinger at Pitts- 
burgh, Pennsylvania, but that respondent failed and refused to 
take delivery of the tomatoes upon arrival. Complainant alleges 
that the tomatoes were resold for the net sum of $227.92, leaving 
a balance of $3,851.08 due from respondent on the contract, for 
which amount an award of reparation is sought. 


A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served on respondent 
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by registered mail on May 3, 1954. A copy of the report of 
investigation was served on complainant on April 12, 1954, 
Respondent filed an answer on May 20, 1954. 


Respondent contends that his buying agent advised him that 
the tomatoes would make 80% U.S. No. 1 grade, or better, and 
were of very fine quality, but that the tomatoes were found to 
be of inferior quality upon arrival at destination, and were 
graded “approximately 50% U.S. No. 1” by the Federal inspector. 
Therefore, respondent denies that complainant shipped tomatoes 
of the kind and quality contracted for, and denies that the 
rejection of the shipment was without reasonable cause. 


An oral hearing was held at Cleveland, Ohio, on October 18, 
1955. Complainant was not represented at the hearing, but the 
depositions of Henry J. Reider, Cary Fly and Lee Ritter were 
received in evidence in complainant’s behalf. Respondent was 
represented by counsel and presented the testimony of J. Sachs. 

















FINDINGS OF FACT 


1. Complainant, Jack L. Brostroff Company, is a corporation 
whose address is 770 Market Court, Los Angeles, California. 













2. Respondent is an individual, Jack Sachs, doing business 
as J. Sachs Company, whose address 2337 Traymore Road, 
University Heights, Ohio. At the time of the transaction involved 
in this proceeding, respondent was licensed under the act. 











8. On or about June 11, 1953, in the course of interstate 
commerce, complainant contracted to sell respondent one car- 
load of Pearson tomatoes, consisting of 719 flats of 6 x 6 size 
and larger at $4 per flat, f.o.b. Brawley, California, and 401 
fiats of 6 x 7 size at $3 per flat, f.o.b. Brawley, California, for 
a total of $4,079. The tomatoes were sold on the basis of the 
inspection of a sample by respondent’s buying agent, Lee Ritter. 
Respondent instructed complainant to ship the carload to Gold- 
stein & Mallinger at Pittsburgh, Pennsylvania, by express. 











4. On or about June 12, 1953, complainant shipped a carload 
of tomatoes of the kind and quantity specified in the contract 
and which corresponded in quality with the sample which had 
been displayed to respondent’s buying agent. The shipment was 
sent by express to Goldstein & Mallinger at Pittsburgh, Penn- 
sylvania, where it arrived on or about June 17, 1953. 
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5. On or about June 17, 1953, Goldstein & Mallinger ordered 
a Federal inspection of the shipment and the quality, condition 
and grade of the tomatoes were certified as follows: 


“Quality: Stock is clean, well developed, generally well to 
fairly well formed and smooth to fairly smooth. Grade 
defects range for 20 to 40%, average approximately 35%, 
consisting mostly of scars, some growth cracks and mis- 
shapen. 


“Condition: Average approximately 10% mature green, 45% 
turning, 40% ripe, average 5% soft. Damage by numerous 
slightly sunken discolored areas occurring principally over 
shoulders range from 1 to 15%, average approximately 8%, 
including 1% serious damage. Less than 1% decay. 

“Grade: Fails to grade U.S. No. 1 account excessive grade 
defects. Now show approximately 50%—U.S. No. 1 quality. 


6. On or about June 17, 1953, on respondent’s instructions, 
Goldstein & Mallinger rejected the shipment to complainant. 


7. Complainant resold the shipment for the best price obtain- 
able and received net proceeds of $227.92 from such resale. 
Complainant’s damages amount to $3,851.08, no part of which has 


been paid by respondent. 


8. The formal complaint was filed on March 15, 1954, which 
was within 9 months after the accrual of the alleged cause of 
action. 


CONCLUSIONS 


The contract of purchase was negotiated on respondent’s behalf 
by Lee Ritter, who acted as respondent’s buying agent in the 
transaction. Respondent had requested Ritter to obtain a carload 
of “star pink tomatoes that would grade 80 to 85% U.S. No. 
1. Ritter called on complainant to. see whether it had tomatoes 
of this grade and quality available. Complainant informed Ritter 
that it could not furnish U. S. Government graded tomatoes 
because the available supply was damaged by wind scars. How- 
ever, complainant showed Ritter a sample of the available 
tomatoes which it offered for sale without Federal inspection or 
grade. After examining the sample on complainant’s sales floor, 
Ritter called respondent and described the tomatoes to him as 
good quality, “star pink” and turning, which would grade about 
60 to 65% U.S. No. 1, defects mostly wind scars. Respondent 
agreed to purchase a carload of the tomatoes as described. 


ee ee eee ee ee eee ee ee a ae 








BROSTOFF CO. v. SACHS CO. 475 


Cite as 15 A.D. 472 














This sale was made on the basis of Ritter’s inspection of the 
sample. Complainant’s witnesses testified that the tomatoes 
shipped corresponded with the sample examined by Ritter, except 
that the floor samples were ripe, whereas those shipped were 
pinks and “star pinks.” Ritter understood that the tomatoes 
which were to be shipped would not be as ripe as the floor samples. 
The destination inspection made at Pittsburgh, Pennsylvania, 
5 days after the tomatoes were shipped corresponds with the 
description of the tomatoes which Ritter gave to respondent, 
and the increase in ripeness and damage does not appear to have 
been abnormal for tomatoes of the quality and condition described. 

It is concluded that the tomatoes shipped by complainant 
were of the kind and quality ordered on respondent’s behalf by 
Lee Ritter, and corresponded in kind, quality and condition with 
the sample exhibited to Ritter. Accordingly, respondent’s rejec- 
tion of the shipment was without reasonable cause and in viola- 
tion of section 2 of the act. 

Upon rejection of the shipment, complainant, in order to 
mitigate damages, proceeded to resell the tomatoes promptly. 
The shipment was sent to Philadelphia, Pennsylvania, and placed 
with a commission firm for sale on consignment. A net recov- 
ery of $227.92 was made from this resale. It appears that the 
prices received on resale represent the best prices obtainable 
for the produce after rejection. Complainant explains that the 
large loss was due, in part, to “the condition of the market on 
arrival and Sachs’ expensive method of shipment by express.” 
Complainant’s measure of damages is the difference between 
the contract price and the market value at the time the produce 
ought to have been accepted. Since complainant made a prompt 
and proper resale, the resale price is considered to represent 
the market value. Complainant is also entitled to recover proper 
expenses incurred in the resale. Deschutes Valley Potato Company, 
Inc. v. Santa Barbara Frozen Foods, 15 A.D. 165 (1956). Accord- 
ingly, deducting the net recovery from the contract price of 
$4,079 leaves the sum of $3,851.08 due and owing on the con- 
tract, for which amount reparation should be awarded to com- 
plainant, with interest. 








































ORDER 

Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $3,851.08, plus inter- 
est at the rate of 5 percent per annum from July 1, 1953, 
until paid. 
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Copies of this order shall be served on the parties, and the 
facts and circumstances of this case as herein reported shall 
be published. 


(No. 4639) 


BEN DUCHEN COMPANY v. JERSEY CITY PICKLE WORKS, INC. 
PACA Docket No. 6473. Decided April 24, 1956. 


Contract of Purchase and Sale—Evidence—Admissions of 
Agent and Partner—Admission of Liability 


Where complainant sold and delivered a truckload of pickling cucumbers 
to respondent but upon delivery complainant’s joint account partner 
who acted as complainant’s agent with respect to the transaction 
authorized the respondent to accept only half the load and respondent 
admitted liability for the portion received, held, respondent’s liability 
to complainant is limited to the portion of the shipment accepted as 
testified by complainant’s agent and partner and admitted by re- 
spondent. 


Complainant and respondent pro se, Mrs. Ilene M. Crigler, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on February 21, 1955, complainant 
seeks to recover reparation in the sum of $1,425, which is alleged 
to be the unpaid purchase price for a truckload of pickling 
cucumbers sold and delivered to respondent. A copy of the formal 
complaint and a copy of the Department’s report of investiga- 
tion were served by registered mail upon the respondent of 
March 10, 1955. A copy of the report of investigation was 
served by registered mail upon complainant on the same date. 

In its answer to formal complaint, respondent takes the 
position that it is liable to complainant for only a portion of the 
load of cucumbers, and that the Wachsberg Pickle Works, 
Bayonne, New Jersey, to which the remainder of the shipment 
was delivered, is liable to complainant for the balance of the 
claim. Respondent contends that all its actions complained of were 
taken pursuant to instructions issued by Sam Schachner, com- 
plainant’s agent and joint account partner. 
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Although the amount involved herein is more than $500, 
neither party requested an oral] hearing. Accordingly, evidence 
was submitted pursuant to the shortened method of procedure 
as set forth by section 47.20 of the rules of practice. As pro- 
vided by such procedure, complainant filed an opening statement, 
and respondent filed an answering statement. 










FINDINGS OF FACT 


1. Complainant is an individual, Ben Duchen, trading as Ben 
Duchen Company whose post office address is Adel, Georgia. 










2. Respondent, Jersey City Pickle Works, Inc., is a corpora- 
tion whose post office address is 120 Central Avenue, Jersey City, 
New Jersey. At the time of the transaction involved herein, 
respondent was licensed under the act. 










3. On or about August 30, 1953, contemplating the shipment 
of a perishable agricultural commodity in the course of inter- 
state commerce the parties entered into the contract for the 
sale by complainant to respondent of one truckload of pickling 
cucumbers of the kinds, quantities and sizes, and at the prices 
indicated below, f.o.b. shipping point at Custer, Michigan: 


















115 bushels 1B pickles "14%" machine graded 

in diameter at $4.00 $ 460.00 
76 bushels 2A pickles 1%"-1%”" machine graded 

in diameter at $2.75 209.00 
103 bushels 2B pickles 13”-156” machine graded 

in diameter at $2.50 257.50 
81 bushels #2 pickles 14%4""-15¢” machine graded 

in diameter at $2.50 202.50 
130 bushels #3 pickles 15¢”-2” machine graded 

in diameter at $1.50 195.00 







$1,324.00 
101.00 











505 baskets at 20c 


$1,425.00 


It was understood between the parties that the shipment was 
to contain 25% to 30% nubbin and crooked cucumbers. 











4. The contract was negotiated by Sam Schachner of Pali- 
sades Food Products, 538-38th Street, Union City, New Jersey, 
who was complainant’s joint account partner and acted as com- 
plainant’s agent with respect to the transaction in controversy. 
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5. On or about August 30, 1953, complainant caused to be 
shipped from shipping point in the State of Michigan to re- 
spondent at Jersey City, New Jersey, one truckload of pickling 
cucumbers meeting contract requirements. 


6. Upon arrival of the shipment at destination Sam Schach- 
ner, because of the “poor” load, authorized respondent to accept 
half of the shipment only, and to deliver the remaining half-load 
to the Wachsberg Pickle Works, Bayonne, New Jersey, for sale by 
complainant to the latter concern. Thereafter respondent ac- 
cepted half the shipment of pickling cucumbers, and the remain- 
ing half-load was delivered to and accepted by the Wachsberg 
Pickle Works. 


7. Although requested to do so, respondent has failed and 
refused to pay complainant the purchase price for the cucumbers 
received, or any part thereof. 


8. An informal complaint was filed on May 3, 1954, which 
was within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The testimony herein is conflicting. Complainant’s position is 
that, pursuant to and in accordance with contract specifications, 
it delivered one truckload of pickling cucumbers to respondent; 
and that it entered into no agreement with the Wachsberg Pickle 
Works for the sale to it of half the truckload shipped. Respond- 
ent admits liability for the portion of the shipment received, but 
contends that complainant’s agent authorized delivery of the 
remaining portion of the shipment to the Wachsberg Pickle 
Works for sale by complainant direct to the latter company. 

In support of its allegations, complainant has submitted the 
sworn and unsworn statements of W. B. Riley, a member of the 
brokerage firm of W. E. Riley & Son in Green Bay, Wisconsin, 
which firm arranged the purchase of the cucumbers for com- 
plainant in Michigan. Riley’s statements relate to conversations 
between himself and the Wachsberg Pickle Works, Harry Weiss 
of respondent corporation, and Sam Schachner, with respect to 
the transaction on controversy. These statements tend to corrobo- 
rate complainant’s testimony, but essentially they are hearsay 
evidence. Respondent on its own behalf has submitted the sworn 
statement of Sam ‘Schachner which reads, in part, as follows: 

“TI was the authorized agent to do business with the Jersey 
City Pickle Works. When I saw that the load of cucumbers 
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in question was poor, I authorized them to use it and that a 
considerable reduction would be given to them and the 
Wachsberg Pickle Works. Jersey City’s dealings were only 
with me and upon my instructions they acted to use half of 
the load and give the rest to Wachsberg, who would be billed 
by the Ben Duchen Co. The question arises as to why Ben 
Duchen was not contacted. It so happened that at that time 
he was enroute to Georgia.” 


The Wachsberg Pickle Works was unwilling to submit a state- 
ment for complainant’s use in this proceeding. Accordingly, since 
Schachner was complainant’s joint account partner and agent 
herein, and Schachner has admitted under oath that he author- 
ized respondent to accept only a portion of the shipment, we must 
conclude upon the basis of the evidence before us that respond- 
ent’s liability to complainant is limited to the portion of the ship- 
ment accepted. Schachner’s statement lacks particularity, and is 
especially unsatisfactory in that it does not purport to indicate 
what portion of the load was to be retained by respondent, or 
what was meant by the “considerable reduction” to be given re- 
spondent. Since this statement is the only reference in the record 
to a reduction from the original purchase price, we think the 
evidence is insufficient to support a finding that a reduction of 
any amount was agreed upon. However, since respondent has 
admitted liability for the portion of the cucumbers received, and 
the evidence shows a “half-load” was delivered to the Wachsberg 
Pickle Works, we conclude that respondent is liable to complain- 
ant for one-half the purchase price of the shipment in contro- 
versy, or $712.50. Respondent’s failure to pay this sum promptly 
is a violation of section 2 of the act for which reparation, with 
interest, should be awarded complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $712.50, plus interest 
thereon at the rate of 5 percent per annum from October 1, 1953, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 


Copies hereof shall be served upon the parties. 
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(No. 4640) 


IRVING GOLDBERG & SONS v. SAM DiGiacomo. PACA Docket No. 
6474. Decided April 24, 1956. 





Contract of Purchase and Sale—Evidence—Rejection 
‘Without Reasonable Cause—Resale—Damages—Market 
Value 






































Where complainant sold and delivered mixed grapes to respondent which 
respondent rejected claiming that no contract was entered but the 
evidence supports the allegations of complainant that the shipment 
was made pursuant to an agreement with respondent and complainant 
promptly resold the grapes, held, respondent’s rejection is without 
reasonable cause and in violation of the act and complainant is 
entitled to damages amounting to the difference between the contract 
price and the market value at the time the produce ought to have 
been accepted. As the complainant promptly and properly resold the 
grapes, the resale price is considered to represent the market value. 

Complainant and respondent pro se. Mr. John C. Chernauskas, Presiding 

Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on February 28, 1955. It is alleged 
that complainant contracted to sell and respondent contracted to 
buy one carload of mixed grapes, but that respondent breached 
the contract by his refusal to accept delivery. Complainant asks 
reparation in the amount of $488.32, the difference between the 
contract price and what the shipment realized upon diversion to 
Philadelphia and resale at that point. 

A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on March 28, 1955. A 
copy of the report of investigation was served upon complainant 
on March 29, 1955. In respondent’s answer filed on April 6, 1955, 
it is alleged that he did not purchase the car of mixed grapes 
from complainant and, therefore, was justified in rejecting the 
same upon its arrival at Youngstown, Ohio. 

Since the sum involved is not in excess of $500, the issues are 
resolved under the shortened procedure as provided by section 
47.20 of the rules of practice. Complainant did not file an open- 
ing statement. Respondent requested that his answer and exhibits 
filed in the proceeding be considered as his answering statement. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Irving, Alvin, 
Donald, Jerald and Frederick Goldberg, doing business as Irving 
Goldberg & Sons, whose address is 1621 Crestmont, Bakersfield, 
California. 


2. Respondent, Sam DiGiacomo, is an individual whose ad- 
dress is 4317 Rush Blvd., Youngstown, Ohio. At the time of the 
transaction involved herein respondent was licensed under the act. 


3. On October 19, 1954, in the course of interstate commerce, 
complainant contracted to sell and respondent contracted to buy 
one carload of mixed grapes consisting of 469 40-Ib. net lugs of 
Carrignanes at $82.50 per ton, 97 36-lb. net lugs of Alicantes at 
$85 per ton, and 274 42-lb. net lugs of Muscats at $92.50 per ton 
plus a $35 charge for precooling, making a total price for the 
carload of $1,489.51 f.o.b. Delano, California, and also a carload 
of Rennie Boy Muscat grapes at $95 per ton, plus a $35 charge 
for precooling. 


4. In accordance with the terms of the foregoing contract on 
October 19, 1954, complainant diverted car PFE 44040 of mixed 
grapes to respondent at Youngstown, Ohio. This car had been 
shipped by complainant from Delano, California, on October 18, 
1954, billed to itself at Chicago, Illinois. Prior to shipment the 
grapes had been officially inspected and certified to grade U. S. 
No. 1 Juice. 


5. On October 19, 1954, complainant sent the following wire 
to respondent confirming the shipment to respondent of two cars 
of grapes. This telegram was received by respondent on October 
20, 1954: 

“CONFIRM DIVERTING PFE 44040 CONTAINS 469 
CARRIGANS ITZ BRAND 40 LB NET AT $82.50 97 ALI- 
CANTES ITZ BRAND 36 LB NET AT $85.00 274 MUS- 
CATS 42 LB NET RENNIE BOY BRAND AT $92.50 PER 
TON PLUS $35.00 PRECOOLING OUT YESTERDAY 
ROUTED SP UP CGW PENN ALSO CONFIRM WEDNES- 
DAY SHIPMENT CAR US ONE 36 LB RENNIE BOY 
MUSCATS $95.00 PLUS PRECOOLING $35.00.” 


6. On October 19, 1954, respondent sent the following wire to 
complainant concerning the carload of Rennie Boy Muscats: 
“SINCE OUR TELEPHONE CONVERSATION I HAVE 
THOUGHT IT OVER AND I THINK THAT THE CAR OF 
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MUSKATS I ORDERED FROM YOU WILL GET HERE 

TOO LATE. PLEASE CANCEL THE ORDER.” 
Pursuant to this telegram complainant made other disposition of 
this carload of muscats and no complaint has been filed concern- 
ing it. 

7. Car PFE 44040 arrived in Youngstown, Ohio, on October 
26, 1954. Respondent rejected this car on the same date on the 
ground that he did not order the car. Whereupon, on October 26, 
1954, complainant sent respondent the following wire: 

“REFER TO OUR WIRE OCTOBER 19 REFERENCE 
PFE 44040 YOU BOUGHT THIS CAR OVER THE TELE- 
PHONE ON OCTOBER 19 WE DELIVERED WHAT WE 
CONFIRMED DONT LIKE THE WAY YOU DO BUSI- 
NESS UNLESS YOU ACCEPT THIS CAR IMMEDI- 
ATELY AND PAY DRAFT WE REPORT YOU TO 
WASHINGTON UNLESS YOU BREAK THIS CAR BE- 
FORE TOMORROW MORNING THIS CAR GRADED US 
ONE AT SHIPPING POINT ADVISE QUICK OR WE 
CALLING WASHINGTON IMMEDIATELY YOU ARE 
NOT PLAYING AROUND WITH A BABY.” 


8. After further negotiations by telegram and telephone re- 
spondent continued to refuse to accept the car on the ground 
that he did not purchase it. On October 30, 1954, complainant 
sent respondent the following telegram: 

“FACT YOU REFUSED TAKE DELIVERY OF CAR PFE 
44040 WE MAKING OTHER DISPOSITION OF CAR FOR 
YOUR ACCOUNT AND FILING FORMAL COMPLAINT 
WITH PACA WASHINGTON DC FOR ANY LOSS SUF- 
FERED.” 

9. Complainant diverted the car PFE 44040 to S. D. Wolf Co., 
commission merchants, Philadelphia, Pennsylvania. This com- 
pany sold the carload of mixed grapes during the period Novem- 
ber 5-10, 1954, for net proceeds of $1,001.19, which is $488.32 
less than the contract price of $1,489.51. 

10. The formal complaint was filed on February 28, 1955, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute in this proceeding with respect to the car- 
load of Muscat grapes which respondent purchased from com- 
plainant. It appears that the part of the contract pertaining to 
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the carload of Muscat grapes was mutually rescinded and the 
grapes were disposed of by complainant elsewhere. It follows that 
the only question to be determined in this proceeding is: Did 
respondent purchase car PFE 44040 of mixed grapes from com- 
plainant? 


In support of respondent’s contention that he did not purchase 
a carload of mixed grapes he relies upon his telegram to com- 
plainant dated October 19, 1954, in which he cancels his order 
for the car of Muscat grapes, and also the allegation in his 
answer that on October 26, after car PFE 44040 had arrived in 
Youngstown, Ohio, consigned to him, that he promptly rejected 
the car in a telephone call to complainant, at which time he told 
complainant that he had not ordered a car of mixed grapes and 
that complainant agreed and stated that he would make other 
disposition of it. This telegram does not mention car PFE 44040 
of mixed grapes and therefore does not support respondent’s con- 
tention. The allegation regarding the telephone call is not sup- 
ported by any corroborating evidence. 


Complainant’s contention that respondent agreed in a telephone 
conversation on October 19, 1954, to purchase a carload of Muscat 
grapes and a carload of mixed grapes is supported by the fact 


that, following this conversation, complainant wired respondent 
confirming shipment of the two carloads. Furthermore, if re- 
spondent had not agreed to purchase a carload of mixed grapes, 
he probably would have notified complainant to that effect upon 
receipt of complainant’s telegram. This he did not do. A period 
of 7 days elapsed between the date that the confirmation telegram 
was sent to respondent and the date that he rejected the car. 


In our opinion, the preponderance of the evidence establishes 
that respondent contracted to purchase from complainant a car- 
load of mixed grapes and that complainant fully complied with 
the terms of the contract with respect to this carload. Accord- 
ingly, we conclude that respondent’s rejection of the shipment 
was without reasonable cause and in violation of section 2 of 
the act. 


In an action by the seller for non-acceptance of produce, the 
general measure of damages is the difference between the con- 
tract price and the market value at the time the produce ought 
to have been accepted. Where the seller promptly and properly 
resells the produce, the resale price is considered to represent the 
market value. In such event, the seller is also entitled to recover 
proper expenses incurred in the resale. Since it appears from the 
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evidence that complainant promptly and properly resold car PFE 
44040 of mixed grapes, complainant is entitled to recover dam- 
ages in the amount of $488.32, being the difference between the 
invoice price of the car in the amount of $1,489.51 and the net 
resale proceeds of $1,001.19. Reparation should be awarded com- 
plainant in the amount of $488.32, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $488.32, with interest at the 
rate of 5 percent per annum from December 1, 1954, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4641) 


GRIDLEY, MAXON & Co. v. W. E. SCARBROUGH PACKING COMPANY. 
PACA Docket No. 6716. Decided April 24, 1956. 


Failure to Refund Advance—Failure to Reimburse Agent 
for Loss on Consignment Sale—Default 


Where it is alleged in the complaint that respondent shipped carrots to 
complainant to be sold for respondent’s account and complainant ad- 
vanced money to respondent which amount was not returned and the 
transaction resulted in a deficit for which complainant has not been 
reimbursed and respondent did not file an answer, held, respondent’s 
failure to reply constitutes a waiver of oral hearing and an admission 
of the allegations, as provided in the rules of practice, and respondent’s 
failure to compensate complainant is in violation of the act and 
complainant is awarded reparation for the accommodation advance and 


deficit incurred on the sale. 
Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. A. D. McCollum, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on October 10, 1955. Complainant 
seeks an award of reparation in the amount of $771.76, which is 
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alleged to be due in connection with a carload of carrots shipped 
by respondent to complainant to be sold for respondent’s ac- 
count in June 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorneys on January 17, 1956. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on January 23, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged 
in the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Gridley, Maxon & Co., is a corporation whose 
address is 27-29 South Water Market, Chicago, Illinois. 


2. Respondent is an individual, Warren Elwood Scarbrough, 
doing business as W. E. Scarbrough Packing Company, whose 


address is P. O. Box 568, Salinas, California. At the time of the 
transaction involved herein respondent was not licensed under the 
act, but was subject to license, and upon payment of the annual 
fee and accrued arrearage was subsequently issued a license. 


3. On or about June 17, 1955, in the course of interstate 
commerce, respondent contracted to ship to complainant one 
carload of Golden Gem brand carrots, 6-dozen size, to be sold for 
respondent’s account. On June 20, 1955, at the request of re- 
spondent, complainant mailed to respondent an accommodation 
advance of $500 on the carload of carrots. 


4. Pursuant to the foregoing contract, on June 17, 1955, re- 
spondent shipped 345 crates of Golden Gem brand carrots, 6- 
dozen size, in car PFE 41385 from loading point in the State of 
California to complainant at Chicago, Illinois. Upon arrival 
of the shipment at destination, complainant accepted the carrots 
and sold them for the account of respondent for the gross pro- 
ceeds of $594. After deducting expenses of $865.76, complainant 
incurred a deficit of $271.76. On July 15, 1955, complainant 
rendered a written accounting to respondent with respect to the 
disposition of the carrots. 
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5. The total deficit incurred in the sale of the carload of 
carrots is $271.76. This amount, plus the $500 accommodation 
advance, makes a total of $771.76 due and owing by respondent 
to complainant, no part of which has been paid. 


6. The formal complaint was filed on October 10, 1955, 
which was within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’’s failure to pay promptly to complainant the sum 
due in connection with the sale of the carload of carrots is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $771.76, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $771.76, with interest thereon 
at the rate of 5 percent per annum from August 1, 1955, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4642) 


C. H. RoBINSON, INC. v. TOMATO SALES COMPANY. PACA Docket 
No. 6648. Decided April 24, 1956. 


Failure to Pay Balance of Purchase Price of Tomatoes— 
Proper Party Complainant—Default 


Where complainant, as broker, negotiated a sale of tomatoes from a seller 
to respondent and complainant advanced the purchase price to the seller 
and respondent made only part payment to complainant and respondent 
failed to file an answer to the complaint thus admitting the allegations 
therein, in accordance with the rules of practice, held, although the 
broker negotiating a contract has no standing to sue the buyer for the 
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purchase price, an exception to this rule exists where the broker ad- 
vanced the purchase price to the seller, and respondent’s failure to 
pay the balance due is in violation of the act and reparation is awarded 
complainant in that amount. 








Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 3, 1955. The formal 
complaint was filed on October 24, 1955. Complainant seeks an 
award of reparation in the amount of $2,541.78, which is alleged 
to be the unpaid balance of the total purchase price of two 
carloads of tomatoes sold and delivered to respondent in April 
and May, 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on October 27, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on November 4, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 
























FINDINGS OF FACT 





1. Complainant, C. H. Robinson, Inc., is a corporation whose 
address is No. 1 Produce Row, St. Louis, Missouri. 


2. Respondent is an individual, Bart Gillardi, doing business 
as Tomato Sales Company, whose address is 1215 North Third 
Street, St. Louis, Missouri. At the time of the transactions in- 
volved herein, respondent was licensed under the act. 









3. On April 17, 1954, in the course of interstate commerce, 
respondent inspected, purchased and accepted from Wallace 
Fruit and Vegetable Co. of Edinburg, Texas, one carload of U. S. 
No. 2 Red Arrow brand Texas tomatoes, then on track in car 
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PFE 4233 at St. Louis, Missouri, having been shipped from - 
Edinburg, Texas, on April 9, 1954. Complainant acted as broker - 
in negotiating the foregoing contract. The car was represented by > 
the seller to respondent as containing 545 lugs of size 6 x 6 and h 
larger, and 165 lugs of size 6 x 7, whereas it actually contained = 
545 lugs of size 6 x 6 and larger and 155 lugs of size 6 x 7. The re 
agreed prices were $2 per lug for sizes 6 x 6 and larger and a 
$1.50 per lug for size 6 x 7 delivered St. Louis, Missouri, making ' 
a total of $1,322.50 for the 700 lugs contained in car PFE 4233. . 
Complainant invoiced respondent in the amount of $1,322.50 for a 

the account of the seller. Respondent has paid complainant 
$705.72, but has failed to pay complainant or the seller the pt 
balance of $616.78. A 
4. On May 10, 1954, in the course of interstate commerce, b: 
Wallace Fruit and Vegetable Co. of Edinburg, Texas, sold to re 
respondent one carload of U. S. No. 2 Red Arrow brand waxed L 
Texas tomatoes, one-half to be size 6 x 6 at $3 per lug, and the 0: 
other half to be size 6 x 7 at $2.50 per lug, delivered St. Louis, if 
Missouri, making a total price of $1,925. Complainant acted as 4 
broker in negotiating the foregoing contract. On May 10, 1954, 0 
Wallace Fruit and Vegetable Co. shipped 350 lugs of size 6 x 6, a 
and 350 lugs of size 6 x 7 meeting the specifications of the t 
foregoing contract in car PFE 62850, from Edinburg, Texas, to 6 

respondent at St. Louis, Missouri. Respondent accepted the 

carload of tomatoes on its arrival at St. Louis, Missouri. Com- 
plainant invoiced respondent for the agreed purchase price of : 
$1,925 for the account of the seller, but respondent has failed ; 
to pay complainant or the seller this amount or any part thereof. t 
5. Complainant paid Wallace Fruit and Vegetable Co. the t 
full invoice prices of both carloads of tomatoes. t 
6. The informal complaint was filed on January 3, 1955, | 
which was within 9 months after the causes of action accrued. 
q 


CONCLUSIONS 





The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


Complainant alleges in the formal complaint that it negotiated 
the two contracts involved herein as broker; that it sold the two 
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carloads of tomatoes for Wallace Fruit and Vegetable Co. to 
respondent; and that complainant invoiced both cars for the 
seller and has paid the seller in full for both cars. The broker’s 
memorandum of sale issued by complainant for each carload 
shows the seller to be “Wallace Fruit and Vegetable Co.”. Ordi- 
narily, a broker who negotiates a contract of sale has no standing 
to sue the buyer for the purchase price. An exception to this 
rule, however, exists where the broker has advanced the purchase 
price to the seller. C. H. Robinson Company v. Independent Dis- 
tributing Company et al., 5 A.D. 198 (1946). Since complainant 
advanced the purchase price to the seller it is a proper mane to 
pursue the claims herein. 


In the formal complaint, it is alleged that the contract of 
April 17, 1954, was for one carload of U. S. No. 2 Red Arrow 
brand Texas tomatoes contained in car PFE 4233 and that 
respondent inspected, purchased and accepted the tomatoes at St. 
Louis, Missouri. The broker’s memorandum of sale states “Terms 
of Sale: Delivered St. Louis, Missouri,” and “Special Agreement, 
if any: Inspected and accepted Track St. Louis, Missouri 
4/17/54.” The memorandum further states that the load consisted 
of 545 lugs of size 6 x 6 and larger and 165 lugs of size 6 x 7, 
a total of 710 lugs. The evidence shows that car PFE 4233 con- 
tained 545 lugs of size 6 x 6 and larger but only 155 lugs of size 
6 x 7, which were 10 lugs less than specified in the contract. 


Since respondent accepted the shipment it became liable to 
complainant for the 700 lugs of tomatoes at the contract price 
of $1,322.50, delivered St. Louis, Missouri, subject to his right 
to prove damages, if any, resulting from complainant’s failure 
to deliver the number of lugs of tomatoes specified in the con- 
tract. Respondent has not availed himself of the opportunity 
to present evidence of such damage. It is concluded, therefore, 
that respondent is obligated to pay to complainant for the 
tomatoes in car PFE 4233 at the total contract price of $1,322.50, 
less the payment of $705.72, or the balance due in the amount of 
$616.78. 

With respect to the other carload, PFE 62850, it appears 
that the tomatoes were in accordance with the contract and that 
no part of the contract price of $1,925 has been paid by re- 
spondent. 

Respondent’s failure to pay promptly to complainant the un- 
paid balance of the total purchase price of the two carloads of 
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tomatoes is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $2,541.78, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,541.78, with interest there- 
on at the rate of 5 percent per annum from June 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 





(No. 4643) 


PETER N. SKALLERUP & COMPANY v. W. R. REED COMPANY. 
PACA Docket No. 6236. Decided April 24, 1956. 


Delivered Sale 





Where the contract required the seller to deliver U.S. No. 1 potatoes and 
a Federal inspection made four days after delivery found the potatoes 
within the tolerance permitted by U.S. Standards, held, the potatoes 
met contract specifications on delivery. 


Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Roy Peniz, 
of Penix and Penix, of Jonesboro, Arkansas, for respondent, Mr. Louis 
W. Bone, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act of 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was received on November 13, 
1953, and a formal complaint was filed on March 10, 1954. 
Complainant seeks an award of reparation in the amount of 
$586.82, representing the balance due on the purchase price of 
a carload of potatoes sold to respondent on January 19, 1953. 


A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent by 
registered mail on April 1, 1954. A copy of the investigation 
report was served, by registered mail, on complainant on March 
31, 1954. 
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An answer to the formal complaint, wherein respondent denied 
liability, was filed on May 3, 1954. Respondent admits the pur- 
chase of the potatoes, but alleges as a defense that the com- 
plainant failed to deliver the kind and grade of potatoes, and 
at the time specified in the contract of sale; that the potatoes 
were sold for complainant’s account; and that net proceeds of 
sale were remitted to complainant. 


A supplemental report of investigation was issued on October 
21, 1954, and copies were served, by registered mail, upon com- 
plainant and respondent on October 25, 1954. 


An oral hearing was held at Little Rock, Arkansas on May 
19, 1955. Complainant did not appear, nor was it represented 
at the hearing. Pursuant to the written request of complainant, 
the Presiding Officer offered in evidence the deposition of Ray- 
mond Barbian, and the formal complaint with attached exhibits. 
No objection was made thereto. Respondent was represented by 
counsel at the hearing, and testified in his own behalf. Burke 
Henry, Roy Cardwell and Alemeth Williams also testified on 
behalf of respondent. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Leroy P. Skal- 
lerup, Donald J. Skallerup and Russel E. Skallerup, doing busi- 
ness as Peter N. Skallerup & Company, whose address is 216 
South Market Street, Chicago, Illinois. 


2. Respondent William R. Reed is an individual, doing busi- 
ness as W. R. Reed Company, whose address is 101 Union Street, 
Jonesboro, Arkansas. At the time of the transaction involved 
herein respondent was licensed under the act. 


3. On or about January 19, 1953, in the course of interstate 
commerce, complainant agreed to sell and respondent agreed to 
buy, 5 cars of Minnesota or South Dakota State Certified Blue 
Tag Seed potatoes, 400 sacks to the car, at a price of $4.85 per 
ewt. delivered at Little Rock, Arkansas, less freight. 


4. On February 4, 1953, complainant caused to be shipped 
a carload of potatoes meeting contract specifications from Brad- 
ley, South Dakota in car PFE 42973, which was diverted to 
Russellville, Arkansas at the request of respondent on February 
6, 1953, and rediverted to Little Rock, Arkansas at the request 
of respondent on February 10, 1953. 
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5. Car PFE 42973 arrived at Little Rock, Arkansas at 2:00 
a.m. on February 12, 1953. Respondent’s customer at Little 
Rock rejected the potatoes. 


6. At 11:00 a.m. on February 13, 1953, complainant received 
the following telegram from respondent: 
“PFE 42973 CHECKS SERIOUSLY FROZEN DECAYED 
AT LITTLE ROCK CUSTOMER WILL NOT HANDLE 
HAVE RAILROAD INSPECTION ADVISE” 


Complainant replied on the same day as follows: 


“ANSWERING GET GOVERNMENT INSPECTION PFE 
42973 IF GRADES BLUTAG EXCEPT FOR TRANSIT 
FREEZING DAMAGE MUST INSIST ON ACCEPTANCE. 
CUSTOMER CAN REFUSE FROZEN BAGS TO RAIL- 
ROAD. THIS CAR ORIGINALLY DIVERTED RUSSELL- 
VILLE THEN REDIVERTED LITTLE ROCK BOTH PER 
YOUR INSTRUCTIONS” 


Thereafter, a series of telegrams were exchanged between com- 
plainant and respondent, wherein respondent refused to accept 
the carload of potatoes in compliance with the contract, and 
offered to handle them for the account of complainant. Com- 
plainant insisted that respondent was obligated in accordance 
with the terms of the contract. 








7. On or about February 17, 1953, respondent diverted the 
car from Little Rock to Hope, Arkansas, disposed of the potatoes 
and, subsequently, forwarded an accounting to complainant 
accompanied by respondent’s check in the amount of $970.65, 
representing the net proceeds received from the sale of the 
potatoes. 
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8. Complainant refused to accept $970.65 as payment in 
full of the invoice price. Subsequently complainant accepted the 
$970.65 as an amount undisputed between the parties. 





9. On May 24, 1955, respondent submitted an amended 
accounting of the disposition of the carload of potatoes showing 
a balance due complainant of $135.20 in addition to the $970.65, 
which was tendered in full payment of the amount due. Com- 
plainant refused to accept the amount tendered. 
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10. Informal complaint was filed on November 13, 1953, 
which was within nine months after the cause of action accrued. 


SKALLERUP & CO. v. REED CO. 
Cite as 15 A.D. 490 


CONCLUSIONS 


Complainant seeks to recover from respondent the sum of 
$586.82, representing the unpaid portion of the invoice price 
of the carload of potatoes in controversy. Respondent denies 
liability on the ground that the potatoes failed to meet contract 
specifications, and that the shipment was not made in accordance 
with the contract which caused a delay in transit to Russell- 
ville, Arkansas. Respondent also alleges that he handled the 
shipment on consignment for complainant and accounted to com- 
plainant therefor. 


The question presented is whether complainant delivered the 
kind and quality of potatoes, and at the time called for in the 
contract of sale. Respondent’s telegraphic confirmation of the 
telephone conversation on January 19, 1953, reads as follows: 

“REPHONE THIS CONFIRMS OUR PURCHASE FROM 
YOU TODAY OF 5 CARS MINNESOTA OR SOUTH 
DAKOTA STATE CERTIFIED BLUTAG SEED TRI- 
UMPHS SIZE A 4.85 CWT DELIVERED LITTLE ROCK 
BASIS SHIPMENT FEBRUARY 1ST TO 5TH THESE 
ARE TO BE FRESH PACKED AND FRESH LOADS 


THESE TO BE 400 BAG CARS SHIPPING INSTRUC- 
TIONS TO FOLLOW” 


It is undisputed that this was a delivered sale, which means 
that the produce is to be delivered by the seller on board car, 
or truck, or on dock if delivered by boat, at the market in which 
the buyer is located, or at such other market as is agreed upon 
free of any and all charges for transportation or protective 
service and that the seller assumes all risks of loss and damage 
in transit not caused by the buyer (7 CFR 46.24(p)). 


It is not denied that respondent on February 6, 1953, ordered 
the car diverted to Russellville, Arkansas, and on February 10, 
1953, ordered it rediverted to Little Rock, Arkansas. Respondent 
argues, however, that complainant failed to live up to the con- 
tract because the potatoes did not arrive at Russellville, Arkansas, 
by not later than February 10, 1953. We cannot agree with 
this contention. The contract itself refers only to shipping dates, 
and there is no other evidence that complainant otherwise obli- 
gated himself to deliver the potatoes on any specific date. 

Respondent also contends that the “Chicago diversion” of the 
car was the reason for its delay in reaching Russellville, Arkan- 
sas. The supplemental report of investigation establishes beyond 
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any question that the car never reached Chicago. Although it 
was originally consigned to Chicago, it was diverted soon after 
leaving the point of origin, and there is no evidence that this 
caused any delay. Respondent testified that the normal travel 
time from the point of shipment was not more than six days. 
We do not think, however, that this is sufficient to establish 
that complainant failed properly to tender delivery of the potatoes 
in view of the information contained in the supplemental report 
of investigation which indicates that the car was shipped within 
the time specified in the contract, and that it moved without 
delay into Little Rock. 

The only other point in issue is whether complainant delivered 
potatoes meeting the specifications of the contract. For the 
reasons hereinafter set forth it is our conclusion that the potatoes 
met contract specifications when delivered at Little Rock; hence, 
it is unnecessary to determine whether the potatoes met con- 
tract specifications at some point prior to reaching that final 
destination, 

The shipping point inspection shows that the potatoes were 
of the kind and quality specified in the contract, but since this 
was a delivered sale, it was necessary that the potatoes meet 
contract specifications at destination, Little Rock, Arkansas. 

According to the specification issued by the South Dakota 
Potato Growers Association, Certified Blue Tag Seed Potatoes 
shall meet the requirements of U. S. No. 1 Grade for defects, 
and not more than a total of 6 percent of the potatoes in any 
lot may fail to meet the requirements of the grade, including 
not more than 1% of 1 percent for potatoes which are frozen, 
or affected by soft rot or wet breakdown. 

Complainant relies on the Federal inspection made on Febru- 
ary 16, 1953, four days after arrival in Little Rock. The Inspec- 
tion Certificate issued in connection therewith reads, in pertinent 
part, as follows: 

“Products: Round Red Potatoes in burlap sacks branded 
‘South Dakota Sunshine State Seed & Table Potatoes, 100 
lbs net when packed’. Sealed and tagged ‘South Dakota 
Certified Seed, Bliss Triumph Variety’. Applicant states 
invoiced as 400 sacks. 

“Quality & Condition: Generally firm, no soft rot. Most 
samples show 2 to 5%, some none, average 3% damage, 
including 2% serious damage, by Fusarium Tuber Rot 
(moist type). No freezing injury noted. 
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“Remarks: Inspection requested with particular reference 
to freezing injury. Applicant states receiver claimed car 
showed ‘frozen bottom.’ ” 

The only other evidence as to the condition of the potatoes at 

Little Rock is that offered by respondent in the testimony of 

Roy Cardwell, an employee of respondent’s customer in Little 

Rock, and the railroad inspection made at Hope, Arkansas on 

February 18, 1953. Mr. Caldwell testified that the potatoes 

showed either frozen or bruised injury, and estimated at the 

time that there was about 20 to 30 percent damage throughout 
the car. 

The opinion expressed by respondent’s witness that the pota- 
toes were of poor quality does not seem to be supported by the 
information set forth in the Government’s Inspection Certificate. 
The railroad inspection report made on February 18, 1953, at 
Hope, Arkansas, six days after the car arrived in Little Rock has 
little probative value to show the condition of the potatoes on 
February 12, 1953. 

Upon the basis of the Government’s inspection report, we 
cannot agree with respondent’s claim that the potatoes did not 
meet contract specifications. The 3 percent average damage, 
which includes 2 percent damage by Fusarium Tuber Rot is well 
within the 6 percent tolerance for defects allowed by the United 
States Standards for U. S. No. 1 potatoes, and that allowed by 
the South Dakota Potato Growers Association. The report 
expressly negatives any evidence of freezing injury. In summary, 
we do not think that the evidence submitted by respondent is 
sufficient to overcome the prima facie evidence submitted by 
complainant in the form of the Government’s inspection report 
dated February 16, 1953. The defects noted by the inspector 4 
days after arrival were within the tolerances allowed for the 
potatoes in controversy. It follows, that the potatoes must have 
met the contract requirements on February 12, 1953. Accordingly, 
we agree with complainant’s contention that it delivered a car- 
load of potatoes in conformity with the contract it had with 
respondent. 

There is no evidence to support respondent’s contention that 
it handled the potatoes on consignment for the account of com- 
plainant. The evidence does not show that complainant ever 
concurred in respondent’s proposal to handle the potatoes for 
complainant’s account. Complainant, in response to respondent’s 
numerous telegrams, made it clear that it would not consider 
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any such proposal and that it was insisting that the original 
contract be carried out. Respondent has failed to sustain the 
burden of proof of establishing its defense in this regard. 

In summary, it is concluded that complainant complied with 
the terms of the contract and that respondent’s failure to 
promptly pay the agreed purchase price for the carload of 
potatoes is a violation of section 2 of the act. Reparation in the 
amount of $586.82, representing the unpaid balance of the 
invoice price of the potatoes, should be awarded complainant. 


ORDER 


Within 30 days from the date hereof, respondent shall pay 
to complainant, as reparation, $586.82, with interest thereon at 
the rate of 5 percent per annum from March 1, 1953, until paid. 

The facts and circumstances as set forth herein shall be 


published. 
Copies hereof shall be served upon the parties. 


(No. 4644) 


C. BASIL COMPANY v. CARUSO FRUIT DISTRIBUTORS, INC. PACA 
Docket No. 6207. Decided April 25, 1956. 


Dismissal of Petition for Reconsideration and/or Reargument 


Where the previous order 15 A.D. 126 (1956) is supported by the evidence of 
record and by principles of law applicable, respondent’s petition for 
reconsideration and/or reargument is dismissed. 


Mr, Alexander Golbus, of Golbus & Golbus, of Chicago, Illinois, for com- 
plainant. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING COMPLAINANT'S PETITION FOR CONSIDERA- 
TION AND/OR REARGUMENT 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on February 6, 1956, dismissing the com- 
plaint and the counterclaim. A copy of the order was served by 
registered mail upon complainant on February 7, 1956. On 
February 20, 1956, complainant filed a petition for reconsidera- 
tion and/or reargument of the order; and on February 23, 1956, 
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complainant filed a supplemental petition. Neither the petition 
nor the supplemental petition were filed within 10 days from the 
date of service of the order, as required by section 47.24 of the 
rules of practice. However, because of the nature of the issues 
involved, the time was extended, and the petitions were accepted 
for filing. Copies thereof were served by registered mail upon 
respondent; and within the required time, respondent filed its 
answer thereto. 

Complainant’s petitions go to considerable length to point out 
what are alleged to be errors in the order of February 6, 1956. 
In summation, these pertain primarily to the weight heretofore 
given the testimony of complainant’s witnesses and to other 
evidence of record. After careful consideration of complainant’s 
petitions, and of respondent’s answer thereto, we are of the 
opinion that our previous order is supported by the evidence of 
record and by principles of law applicable thereto. Further 
amplification of the facts and reasons upon which our previous 
order was based would serve no useful purpose. Accordingly, 
complainant’s petition and its supplemental petition are hereby 
dismissed. 

This order shall be published, and copies hereof shall be served 
upon the parties. 


(No. 4645) 


Dow-JENKINS SHIPPING Co., INC. v. FORTUNA BANANA COMPANY. 
PACA Docket No. 6724. Decided April 27, 1956. 


Failure to Pay Purchase Price of Bananas—Default 


Headnotes in 15 A.D. 412, applicable here. 


Complainant pro se. Mr. A. D. McCollum Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on December 12, 1955. The com- 
plainant seeks an award of reparation in the amount of the 
purchase prices of two truckloads of bananas sold and delivered 
to the respondent in September 1955. 
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A copy of the report of investigation made by the Department 
was served upon the complainant on January 17, 1956. A copy 
of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on January 18, 1956. 

At the time of service of the formal complaint the respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service, and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission 
of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. The complainant, Dow-Jenkins Shipping Co., Inc., is a cor- 
poration whose address is P. O. Box 4646, Jacksonville, Florida. 


2. The respondent, Fortuna Banana Company, is a partner- 
ship composed of Salvatore A. LoPiccolo and Vincent LoPiccolo 
whose address is 2622 North Broadway, St. Louis, Missouri. At 
the time of the transactions involved herein the respondent was 
licensed under the act. 


3. In the course of interstate commerce and under oral con- 
tracts the complainant sold to the respondent two lots of bananas 
on the dates and terms indicated : 

1955 Bananas 

9-1 23,880 Ibs. $6.00 cwt. f.o.b. Tampa. $1,432.80 
plus loading charge 13.50 


9-9 25,860 Ibs. $5.50 cwt. f.o.b. Tampa 1,422.30 
plus loading charge 13.50 


$2,882.10 

4. Two lots of bananas meeting the specifications of the 
foregoing contracts were shipped by truck from Tampa, Florida, 
to the respondent at St. Louis, Missouri. Upon arrival at their 
destination the respondent accepted the two truckloads of bananas 
in compliance with said contracts of sale and made no complaint 
with respect thereto. 

5. No part of the contract prices has been paid by the re- 
spondent. 

6. The formal complaint was filed on December 12, 1955, 
which was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


As provided in the rules of practice (7 CFR 47.8(c)), the 
failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint. 


The respondent’s failure to pay promptly to the complainant 
the purchase prices of the two truckloads of bananas is in viola- 
tion of section 2 of the act. The complainant should be awarded 
reparation in the amount of $2,882.10 with interest. 


ORDER 


Within 30 days from the date of this order, the respondent 
shall pay to the complainant, as reparation, $2,882.10 with in- 
terest thereon at the rate of 5 percent per annum from October 
1, 1955, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shal] be served upon the parties. 


(No. 4646) 


WEsco Foops COMPANY v. JEROME KANTRO COMPANY. PACA 
Docket No. 6376. Decided April 27, 1956. 


F.o.b. Sale — Suitable Shipping Condition — Abnormal 
Decay — Rejection With Reasonable Cause — Payment 
Under Protest — Official Notice 


Where respondent sold U.S. No. 1 grade lettuce to complainant on an 
f.o.b. basis and, upon arrival after normal transportation conditions, 
the lettuce was found to be decayed in excess of tolerance and com- 
plainant rejected the lettuce but upon respondent’s complaint to the state 
authorities paid under protest, held, under the circumstances, such 
payment was not intended to settle and discharge the matter and as 
this was an f.o.b. sale and inspection after arrival] indicates that the 
lettuce was not in suitable shipping condition, the rejection was with 
reasonable cause and complainant is awarded reparation in the amount 
of the purchase price. Official notice is taken of Department publica- 
tions with reference to average decay on shipments of lettuce. 


Robert Edmondson, of McCutchen, Thomas, Matthew, Griffiths & 
Green, of San Francisco, California, for complainant. Mr. Paul M. 
Hamerly, of Noland & Hamerly, of Salinas, California, for respondent. 
Mr. David S. Kaplan, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on September 13, 1954, wherein 
complainant alleges that it purchased from respondent, on an 
f.o.b. shipping point basis, a carload of lettuce; that said lettuce 
failed to meet contract specifications in that it was not in suitable 
shipping condition when shipped; and that complainant paid to 
respondent, under protest, the purchase price thereof. Complain- 
ant seeks reparation in the amount of $832, the purchase price 
paid to respondent: 

A copy of the report of investigation made by the Department 
was served upon complainant on November 8, 1954. On the same 
date a copy of the report of investigation and a copy of the 
formal complaint were served upon respondent. 

Respondent filed an answer on November 22, 1954, in which it 
denied that the lettuce was in unsuitable shipping condition when 
shipped, and alleged that complainant had paid in full the pur- 
chase price of the lettuce and that all questions thereon were 
then and there settled and discharged. Respondent also requested 
an oral hearing. 

An oral hearing was held at Salinas, California, on June 1, 
1955, at which both parties were represented by counsel. The 
depositions of C. E. Ripper and Joe H. England and the oral tes- 
timony of E. E. Olson were received in evidence on behalf of the 
complainant. The respondent, Jerome Kantro, testified in his own 
behalf. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant, Wesco Foods Company, is a corporation 
whose address is 35 East Seventh Street, Cincinnati, Ohio. Com- 
plainant is the buying subsidiary of the Kroger Co. whose ad- 
dress is also 35 East Seventh Street, Cincinnati, Ohio. 


2. Respondent, Jerome Kantro, is an individual doing business 
as Jerome Kantro Company whose address is P. O. Box 1090, 
Salinas, California. At the time of the transaction involved here- 
in, respondent was licensed under the act. 


3. On or about June 28, 1954, by an oral contract contemplat- 
ing the shipment of the commodity in interstate commerce, com- 
plainant purchased from respondent a carload of 640 cartons of 
Nobility brand lettuce, two dozen size, U. S. No. 1 grade or equiv- 
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alent, for shipment to Kroger Company, of which complainant is 
a subsidiary, at Detroit, Michigan, at the agreed price of $1.15 
per carton, f.o.b. Salinas, California, plus $96 vacuum cooling, 
making a total invoice price of $832. 


4. On June 28, 1954, at 2 p.m., car PFE 65474, which con- 
tained 640 cartons of Nobility brand lettuce, received a Federal 
inspection at shipping point in Salinas, California. The certificate 
evidencing this inspection contains the following entries: 

“Quality and condition: Lettuce fresh, crisp and fairly well 
trimmed, some heads being closely trimmed. Outer leaves 
good green to light green color, some slightly dirty. Heads 
free from defects average 50% hard, 40% firm and 2% 
fairly firm. 14% of 1% slimy decay. Defects average within 
grade tolerance. 


Grade: U. S. No. 1, Standard Pack. Meets Canadian import 
requirements.” 


5. On or about June 28, 1954, pursuant to said contract, car 
PFE 65474, containing the 640 cartons of lettuce, was shipped 
from Salinas, California, by respondent, consigned to Kroger 
Company at Detroit, Michigan. It arrived at destination on the 


morning of July 5, 1954. 


6. On July 5, 1954, at 9:30 a.m., car PFE 65474 was inspected 
at destination, Detroit, Michigan, by complainant’s inspector, 
J. H. England. His certificate contains the following entries: 


“Temperature: Outside-Inside 40° 

“Pulp temperature of fruit: Top of lading 40° 

Floor lading—40 : Condition of top ice None 

“Number of inches ice is down from top of bunker: 17” 

Front—Rear— 

“Condition of car: Doors Floors Roof Vents Drain 
Pipes Insulation Defects in Bunkers 

ALL OK 

“REMARKS: ‘Nobility’ Brand 2 doz. cartons California Vac- 

uum Cooled Head Lettuce. Fair quality. Fairly fresh. Butts 

slightly red. Mostly firm. Excessive amount of outside leaves. 

Slightly brown. 0 to 16% average 614% decay.” 


7. On July 6, 1954, at 8:45 a.m., car PFE 65474 received a 
Federal inspection at Detroit, Michigan. The certificate evidenc- 
ing this inspection contains the following entries: 
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“Temperature of Product: At doorway top 42 degrees, bot- 
tom 39 degrees F. 


“Quality: Clean, fairly well trimmed, some of which are 
closely trimmed. Average 88% of heads hard to firm and 
free from defects which average 4%, chiefly broken midribs. 


“Condition: Heads generally fresh and crisp with good green 
color wrapper leaves. From 1 to 4 decayed heads per carton 
in most cartons, in a few cartons no decay, averaging ap- 
proximately 8% Bacterial Soft Rot all stages, mostly ad- 
vanced affecting compact portions of heads. 


“Grade: Now fails to grade U. S. No. 1 only account exces- 
Sive decay. 


“Remarks: Inspection and certificate restricted to product in 
3 upper layers of load.” 


8. Complainant rejected the lettuce and in a letter dated July 
6, 1954, complainant advised respondent: 


“In view of government inspection, good temperature arrival 
and rail equipment we feel government inspection Detroit 
reveals abnormal transit decay. In view of your refusal to 
accept rejection and in order to mitigate loss, we are con- 
signing car on the market for immediate sale for account 
for whom it may concern.” 


9. On July 6, 1954, complainant diverted the car to Ben B. 
Schwartz & Son at Detroit, Michigan, for possible sale. On July 
7, 1954, Schwartz advised complainant that it was unable to find 
a buyer. Complainant then attempted to dispose of the car 
through a second Detroit firm, Shippers Service Co., and, when 
this attempt failed, the 640 cartons of lettuce in the car were 
abandoned to the carrier later on the same day, July 7, 1954. 


10. After its rejection, complainant refused to pay to respond- 
ent any part of the purchase price of the lettuce. Respondent 
referred the matter to the Department of Agriculture of the 
State of California and proceedings were instituted against com- 
plainant for revocation of complainant’s California license. How- 
ever, on or about July 23, 1954, after institution but before com- 
pletion of such proceedings, complainant mailed to respondent a 
check for $832, the full amount of the purchase price. The fol- 
lowing statement was typed on the reverse side of said check: 

“CAR LETTUCE PFE 65474 
PAID UNDER PROTEST” 
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The check was endorsed and cashed by respondent. The Cali- 
fornia proceeding was dropped. 


11. Formal complaint was filed on September 13, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Before discussing the merits of the cause of action involved 
herein, certain preliminary matters must be resolved. 

Complainant purchased the shipment in controversy from re- 
spondent, but rejected it at destination, claiming breach of the 
suitable shipping condition warranty. Respondent refused to 
accept the rejection and upon complainant’s refusal to pay the 
purchase price, complained to the Department of Agriculture of 
the State of California. That Department filed a complaint 
against complainant charging a violation of the California Act 
for not paying according to the terms of the contract. The Cali- 
fornia Act covers violations and provides for the revocation of 
California licenses. Complainant then paid to respondent the pur- 
chase price with a check marked with the notation: 

“CAR LETTUCE PFE 65474 

PAID UNDER PROTEST” 
Complainant then filed a complaint with this Department under 
the Perishable Agricultural Commodities Act seeking reparation 
in the amount of the purchase price it paid respondent. Respond- 
ent contends that by reason of the payment of the purchase price, 
all rights and obligations between the parties with respect to the 
purchase of said car and the condition of said car when pur- 
chased or the condition thereafter arising, were then and there 
settled and discharged. However, in view of the controversy 
existing prior to the California proceeding, the payment after 
such proceeding was instituted and the notation, “paid under 
protest” on the check, we are of the opinion such payment was 
not intended to settle and discharge the matter. We conclude that 
complainant’s action to recover such payment is properly be- 
fore us. ; 

The complainant herein rejected the lettuce. Payment subse- 
quent to such rejection, under certain circumstances, could be 
construed as a waiver of the rejection and an acceptance of the 
produce. However, in view of the peculiar circumstances sur- 
rounding complainant’s payment subsequent to its rejection, we 
are of the opinion that such payment did not abrogate its 
rejection. 
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The basis of complainant’s claim is that respondent shipped 
lettuce which failed to meet contract specifications, said lettuce 
not being in suitable shipping condition when shipped. The issues 
raised by its complaint and by respondent’s answer thereto are 
two: (1) whether the sale was on an f.o.b. basis as alleged by 
complainant or on a shipping-point inspection final basis as 
alleged by respondent, and (2) whether or not the lettuce was in 
suitable shipping condition when shipped. 


As to the first point, respondent’s argument that the sale was 
on a shipping-point inspection final basis is based on his testi- 
mony that, during the negotiations leading to the transaction, 
complainant’s buyer, E. E. Olson, stated to him, “I feel sure if 
you got a federal inspection and it graded good we won’t hear 
nothing about the car” and that, when such a shipping-point 
inspection was obtained and showed the car then graded U. S. No. 
1, Olson stated, ‘That will take care of them.” Respondent con- 
ceded, however, that he knew complainant had been buying on an 
f.o.b. basis for about two years prior to the transaction in con- 
troversy. We also note that complainant’s confirmation of pur- 
chase, never objected to by respondent, states that the purchase 
was f.o.b. More significant still is respondent’s teletype to com- 
plainant of July 9, 1954, drafted after the controversy had arisen, 
which refers to the shipment as having been “sold to the Kroger 
Company, Detroit, through your representative here, E. E. Olson, 
on an f.o.b. basis, and with the understanding car would grade 
U. S. One at the time of shipment.” Taking all these circum- 
stances into consideration, we conclude that the sale was on an 
f.o.b. basis rather than on a shipping-point inspection final basis. 


The next question is whether the lettuce was in suitable ship- 
ping condition when shipped. Section 46.24(i) of the regulations 
issued under the act (7 CFR 46.24(i)) provides that the term 
“f.o.b.” means that the produce is to be placed free on board the 
car at shipping point in suitable shipping condition. Section 46.24 
(j) (7 CFR 46.24(j)) provides that suitable shipping condition, 
in relation to direct shipments, means that the commodity, at 
time of billing, is in a condition which, if the shipment is handled 
under normal transportation service and conditions, will assure 
delivery without abnormal deterioration at the destination speci- 
fied in the contract of sale. 


The evidence shows that the shipment in controversy arrived 
at destination after normal travel time and that the temperature 
of the produce upon arrival was 40°, with ice between a foot and 
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a foot and a half from the top of the bunkers, conditions which 
we deem indicative of normal transportation service. Complain- 
ant’s inspector, who examined the car upon arrival, reported that 
it then contained an average of 614% decay. A Federal inspector, 
who examined the three upper layers of the shipment 24 hours 
later, certified that from one to four decayed heads per carton 
(which means 4% to 16% decay) in most cartons, in a few car- 
tons no decay, averaging approximately 8% bacterial soft rot in 
all stages, mostly advanced, affecting compact portions of the 
heads. 


Although complainant’s confirmation of purchase makes no 
reference to grade, complainant’s buyer Olson testified, and re- 
spondent apparently conceded on direct examination, that the 
contract was for U. S. No. 1 grade lettuce or the equivalent. We 
conclude that the deterioration indicated by the above inspections 
is abnormal for lettuce of U. S. No. 1 quality and, therefore, that 
the lettuce herein was not in suitable shipping condition when 
shipped. In reaching these conclusions, we have been influenced 
by the fact that the Federal inspection certificate states that the 
decay was mostly advanced, affecting compact portions of the 
heads. We also note that the amount of bacterial soft rot reported 


in the two inspection certificates was substantially in excess of 
4.1%, the July average for all grades of California lettuce mak- 
ing the longer trip to New York as indicated by the United States 
Department of Agriculture Circular No. 773, dated August 1948, 
entitled “Spoilage of Fresh Fruits and Vegefables in Rail Ship- 
ments Unloaded at New York, 1935-42,” of which we take official 
notice. 


Respondent places great reliance upon the fact that he shipped 
nine cars of lettuce from the same acreage on the same day to 
various parts of the country and that no complaints were regis- 
tered by the purchasers of the other eight. He argues that this 
indicates the deterioration in the shipment in controversy re- 
sulted from abnormal transit conditions. Such evidence, however, 
is obviously of little probative value, and in this instance we deem 
it insufficient to overcome complainant’s showing of normal travel 
time and satisfactory icing and temperature conditions at desti- 
nation. See A. J. Conroy, Inc. v. Weyl-Zuckerman & Co., 39 F. 
Supp. 784 (N.D. Cal. 1941) where an identical argument was 
rejected by the court in a somewhat similar situation. 


We conclude that respondent’s failure to ship lettuce in suit- 
able shipping condition is a violation of section 2 of the act. We 
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also conclude that complainant’s rejection of said lettuce was 
justified. 

The lettuce herein was abandoned to the carrier after com- 
plainant had made reasonable and diligent efforts to dispose of it 
on the market. Complainant has paid to respondent the full pur- 
chase price of $832 and reparation should be awarded complain- 
ant from respondent in this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $832, with interest thereon at 
the rate of 5 percent per annum from August 1, 1954, until paid. 

The facts and circumstances as set forth herein shal] be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4647) 


CURRITUCK EXCHANGE v. RASHEWSKY’S, INC. PACA Docket No. 
6732. Decided April 30, 1956. 


Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 15 A.D. 412 applicable here. 
Complainant pro se. Mr. Robert R. Teates, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal] complaint was filed on October 24, 1955. The formal 
complaint was filed on December 30, 1955. The complainant 
seeks an award of reparation in the amount of the purchase price 
of one lot of potatoes sold and delivered to the respondent in 
June 1955. 

A copy of the report of investigation made by the Department 
was served upon the complainant on January 9, 1956. A copy 
of the report of investigation and a copy of the forma] complaint 
were served upon the respondent on January 7, 1956. 
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At the time of service of the formal complaint the respondent 
was notified in writing that an answer should be filed within 20 
days after service, and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would con- 
stitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, the re- 
spondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 










FINDINGS OF FACT 


1. The complainant, Currituck Exchange, is a branch of a 
corporation, the Smith-Douglas Co., Inc., whose address is Cur- 
rituck, North Carolina, 








2. The respondent, Rashewsky’s, Inc., is a corporation whose 
address is 151 S. Pennsylvania Avenue, Wilkes-Barre, Pennsyl- 
vania. At the time of the transaction involved herein the re- 
spondent was licensed under the act. 







3. In the course of interstate commerce and under oral 
contract the complainant sold to the respondent on June 9, 1955 
the following described lot of potatoes at the prices indicated: 


100 sacks 100-lb. Commercials $1.85 cwt. delivered 
50 sacks 100-lb. B Grade $1.60 cewt. delivered 
200 sacks 50-lb. U.S. No.1 Grade $1.80 cwt. delivered 









4. Potatoes meeting the specifications of the foregoing con- 
tract were shipped by truck from loading point in the State of 
North Carolina in interstate commerce to respondent at Wilkes- 
Barre, Pennsylvania. Upon arrival at their destination the re- 
spondent accepted the potatoes in compliance with said contract 
of sale and made no complaint with reference thereto. 








5. The purchase price of the truckload of potatoes is $625, 
no part of which has been paid by the respondent to the com- 
plainant. 






6. A formal complaint was filed on December 30, 1955, which 
was within 9 months after the cause of action accrued. 







CONCLUSIONS 

As provided in the rules of practice (7 CFR 47.8(c)), the 
failure of the respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint and 
a waiver of oral hearing. 
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The respondent’s failure to pay promptly to the complainant 
the purchase price of the truckload of potatoes is in violation 
of section 2 of the act. The complainant should be awarded repara- 
tion in the amount of $625, with interest. 


ORDER 


Within 30 days from the date of this order, the respondent 
shall pay to the complainant, as reparation, $625 with interest 
thereon at the rate of 5 percent per annum from July 1, 1955 until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies shall be served upon the parties. 


(No. 4648) 


C. G. DASH, JR. v. SAM PETRO, d/b/a PETRO PRODUCE SERVICE 
AND/OR PETRO PRODUCE Co. PACA Docket No. 6719. Decided 
April 30, 1956. 


Failure to Pay Balance ef Purchase Price of Onions—Default 
Headnotes in 15 A.D. 414, aplicable here. 


Mr, Perry E. Williams, of Rocky Ford, Colorado, for complainant. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The formal complaint was filed on December 12, 1955. Complain- 
ant seeks an award of reparation in the amount of $1,071.90, 
which is alleged to be the unpaid balance of the total purchase 
price of a truckload of onions sold and delivered to respondent in 
July 1955. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on January 28, 1956. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on January 27, 1956. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
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20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respond- 
ent has not filed an answer. The issuance of an order is, there- 
fore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, C. G. Dash, Jr., whose ad- 
dress is P. O. Box 171, Rocky Ford, Colorado. 


2. Respondent is an individual, Sam Petro, doing business as 
Petro Produce Service and/or Petro Produce Co., whose address 
is 603 Preston Avenue, Houston, Texas. At the time of the trans- 
action involved herein, respondent was not licensed under the act, 
but was subject to license. 


3. On or about July 12, 1955, in the course of interstate com- 
merce, complainant sold to respondent one truckload of onions 
delivered Houston, Texas. The quantities involved and the applic- 
able prices are as follows: 

Quantity Unit Price Total 
300 sacks Jumbo yellow $2.00 $ 600.00 
125 sacks Medium yellow 1.70 212.50 
150 sacks No. 2 white 1.35 202.50 
100 sacks Medium white 2.10 210.00 


Total $1,225.00 


4. On or about July 12, 1955, complainant shipped onions 
meeting the specifications of the foregoing contract by truck to 
respondent at Houston, Texas. The 425 sacks of yellow onions 
were loaded at Las Cruces, New Mexico, and the 250 sacks of 
white onions were loaded on the same truck at El] Paso, Texas. 
Upon arrival of the shipment at Houston, Texas, respondent 
accepted the onions and made no complaint with respect thereto. 


5. The total purchase price of the truckload of onions is 
$1,225. Of this amount respondent has paid $153.10, leaving a 
balance of $1,071.90, due and owing by respondent to com- 
plainant. 


6. The formal complaint was filed on December 12, 1955, 
which was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the total 
purchase price of the truckload of onions is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $1,071.90, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,071.90, with interest there- 
on at the rate of 5 percent per annum from August 1, 1955, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4649) 


JACK KLEIN v. WALLACE M. RUARK. PACA Docket No. 6541. 
Decided April 30, 1956. 


Consignment—Duty of Consignee—Failure to Render an 
Accounting and Pay Net Proceeds—Default 


Where it is alleged in the complaint that respondent agreed to sell potatoes 
for complainant’s account and, with the exception of ten sacks of 
potatoes, respondent failed to render an accounting or pay the net 
proceeds to complainant and respondent failed to file an answer, 
held, it is the duty of a consignee to promptly and properly sell the 
produce, render an accounting and pay net proceeds to the consignor 
and failure to perform such duty, as admitted by respondent’s failure 
to file an answer, is a violation of the act for which reparation is 
awarded complainant. 


Consignment — Default — Continuation on Question of 
Damages Only 


Where respondent admitted by default that he failed to account and pay net 
proceeds to complainant for potatoes sold for complainant’s account 
and further information is needed to determine the extent of damages, 
the proceeding is continued on the question of damages only. 


Complainant and respondent pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on January 7, 1955. A formal 
complaint was filed on June 3, 1955. Complainant seeks an award 
of reparation in the amount of $149, which is alleged to be the 
balance due in connection with 82 sacks of potatoes consigned 
to respondent in November 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on June 16, 1955. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on June 16, 1955. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after such service and that, in accordance with section 47.8(c) 
of the rules of practice, failure to file an answer would con- 
stitute an admission of the facts alleged in the complaint. Not- 
withstanding such notice, respondent has not filed an answer. 
A preliminary review of the file indicated that additional in- 
formation was required to support the damages alleged in the 
complaint. The proceeding was, therefore, continued on the 
question of damages only in accordance with section 47.25(e) 
of the rules of practice. Pursuant to such procedure complainant 
filed a statement with respect to damages, respondent filed an 
answering statement, and complainant filed a statement in 


reply. 
FINDINGS OF FACT 


1. Complainant is an individual, Jack Klein, whose address 
is 113 Dock Street, Philadelphia, Pennsylvania. 


2. Respondent is an individual, Wallace M. Ruark, whose 
address is Hurlock, Maryland. At the time of the transaction 
involved herein, respondent was not licensed under the act but 
was subject to license. Subsequently, he was issued a license upon 
payment of the annual fee and accrued arrearage covering the 
period of the transaction. 


3. On November 29, 1954, in the course of interstate com- 
merce, complainant and respondent entered into a contract where- 
by respondent was to sell for complainant’s account 82 100-pound 
sacks of potatoes which had been shipped from the State of New 
Jersey to Norfolk, Virginia. 
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4. Respondent placed 80 sacks of the potatoes in storage at 
Norfolk in his own name. The other 2 sacks are not accounted 
for. Of the 80 sacks, 10 were sold for $1.50 each and the buyer 
paid complainant the purchase price of $15. Respondent failed to 
render an accounting to complainant with respect to the disposi- 
tion of the balance of the potatoes or pay over the net proceeds, 
if any. 


5. The market value of the potatoes on or about November 29, 
1954, was $1.50 per sack, or $123 for the 82 sacks. Deducting 
the $15 received by complainant for 10 sacks sold, leaves a 
balance of $108, due and owing by respondent to complainant. 


6. The formal complaint was filed on June 3, 1955, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


It appears from the evidence in this proceeding that on or 
about November 238, 1954, respondent, as broker, purchased 
potatoes from complainant for three dealers in Norfolk, Virginia. 
One of the purchases was for 82 sacks at $2 per sack. The pur- 
chaser rejected the 82 sacks on arrival at Norfolk and respond- 
ent notified complainant thereof. At respondent’s request, com- 
plainant authorized respondent on November 29, 1954, to place 
the potatoes in storage and to sell them to the best possible ad- 
vantage for complainant’s account. 

The records of the storage company show that respondent 
placed only 80 sacks of potatoes in storage in his name. What 
happened to the other two sacks is not known. On or before 
January 11, 1955, 10 sacks of the potatoes were sold, presumably 
by respondent, to a dealer in Norfolk for $1.50 per sack and the 
dealer paid the purchase price of $15 directly to complainant. 
At some undisclosed date after January 11, 1955, the storage 
company sold the balance of the potatoes remaining in storage 
to a dealer for $10. No part of this amount was paid to com- 
plainant, apparently being retained by the storage company for 
its charges. 

It was the duty of respondent under the consignment trans- 
action to promptly and properly resell the potatoes, to render an 
accounting to complainant concerning the matter, and to pay over 
to complainant the net proceeds after deducting the necessary 
expenses paid by respondent in selling the potatoes. J. T. Badger, 
Sr. v. W. H. and H. B. Thompson et al., 1 A.D. 257 (1942). There 
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is no evidence that respondent sold or attempted to sell more than 
10 sacks of the potatoes. It is concluded, therefore, that respondent 
violated section 2(4) of the act which provides that it shall be 
unlawful for a commission merchant “to fail, without reasonable 
cause, to perform any specification or duty, express or implied, 
arising out of any undertaking in connection with any such 
transaction.” 

Having failed to resell the potatoes, respondent is liable for 
the market value of the potatoes at Norfolk at the time they could 
have been disposed of by respondent. Complainant claims that 
the market value of the potatoes on or about November 29, 1954, 
was $2 per sack or a total of $149. It is doubtful that the potatoes 
were worth $2 per sack at that time in view of the fact that the 
dealer, who had originally contracted to pay this amount for 
the 82 sacks of potatoes at Norfolk, rejected them on arrival. 
The only other evidence of the value of the potatoes is the price of 
$1.50 per sack paid by a dealer for 10 sacks. It is concluded that 
the market value of the 82 sacks was $123. Of this amount com- 
plainant has received $15, leaving due and owing by respondent 
tc complainant the amount of $108. Reparation should be awarded 
to complainant in that amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $108, with interest thereon 
at the rate of 5 percent per annum from January 1, 1955, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies shall be served upon the parties. 


(No. 4650) 


JACK RILEY & COMPANY v. GEORGE DUBINSKY. PACA Docket 
No. 6728. Decided April 30, 1956. 


Failure to Pay Balance of Deficit Incurred on Consign- 
ment Sale—Default 


Where it is alleged in the complaint that complainant and respondent 
entered into a contract whereby complainant was to sell potatoes for 
respondent’s account and sustained a deficit on the transaction for 
which respondent partly reimbursed complainant, and respondent failed 
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to reply to the complaint, held, by failing to file an answer respondent 
is deemed to have admitted the allegations and respondent’s failure 
fully to reimburse complainant is in violation of the act and complainant 
is awarded reparation for the balance due. 


Complainant pro se. Mr. A. D, McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on June 8, 1955. The 
formal complaint was filed on Januray 11, 1956. Complainant 
seeks an award of reparation in the amount of the deficit alleg- 
edly sustained on a car of potatoes handled for respondent’s 
account in October 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on February 1, 1956. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on February 2, 1956. 

At the time of service of the formal complaint respondent was 
notified in writing that an answer should be filed within 20 days 
after service, and that, in accordance with section 47.8(c) of 
the rules of practice, failure to file an answer would constitute 
a waiver of ora] hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, John Thomas Riley, doing 
business as Jack Riley & Company, whose address is 66 Market 
Place, Baltimore 2, Maryland. 


2. Respondent is an individual, George Dubinsky, whose 
address is 1307 Merriman Avenue, Bronx 52, New York. At 
the time of the transaction involved herein respondent was 
licensed under the act. 


3. On or about October 15, 1954, in the course of interstate 
commerce, complainant and respondent entered into a contract 
whereby ccomplainant was to sell for respondent’s account 820 
sacks of potatoes then en route from Grand Forks, North Dakota, 
to Baltimore, Maryland, in car FGE 57201. 
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4. The shipment arrived at Baltimore, Maryland, on October 
18, 1954, and complainant sold 212 bags of the potatoes. There- 
after on respondent’s instructions the remaining 608 bags of the 
potatoes were reshipped by truck to an unknown destination. 


5. On November 1, 1954 complainant rendered the following 
accounting to respondent: 


212 bags sold for $256.13 


Expenses: 
Rebagging 51 bags $ 2.55 
Unloading 8.00 
Freight and Tax 746.08 
Hauling and Handling 13.70 
Commission 8% 20.50 790.83 


Deficit $534.70 


6. Complainant sustained a deficit of $534.70 on the trans- 
action. In February 1956 respondent paid complainant $167.60, 
leaving a balance of $367.10 due complainant. 


7. An informal complaint was filed on June 8, 1955, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


As provided in the rules of practice (7 CFR 47.8(c)), the 
failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing. 

Respondent’s failure to pay promptly to complainant the full 
amount of the deficit sustained in connection with the trans- 
action is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $367.10, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $367.10, with interest thereon 
at the rate of 5 percent per annum from December 1, 1954, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 4651) 


Scott & RED v. COMMUNITY PRODUCE COMPANY. PACA Docket 
No. 6637. Decided April 30, 1956. 


Dismissal of Petition for Reconsideration 


Where the matter set forth in respondent’s petition was thoroughly analyzed 
and considered at the time the order was issued and it is supported by 
the law applicable thereto, respondent’s petition for reconsideration is 
dismissed. 


Donovan & Higgins, of Boston, Massachusetts, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on April 4, 1956, denying respondent’s 
motion to dismiss the complaint and award reparation on its 
counterclaim. On April 13, 1956, respondent filed a petition for 
reconsideration of the order of April 4, 1956. 

Upon reconsideration of the order of April 4, 1956, we find 
that the matters set forth in respondent’s petition were thor- 
oughly analyzed and considered at the time of issuance of such 
order. In our opinion, that order is supported by the law appli- 
cable thereto. Accordingly, respondent’s petition is hereby dis- 
missed without prior service upon complainant. 

The facts should be published. 

Copies of this order shall be served upon the parties. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 


(No. 4652) 


PACA Docket No. 6636. Dismissed April 9, 1956, by Thomas J. 
Flavin, Judicial Officer. 


(No. 4653) 


PACA Docket No. 6651. Dismissed April 9, 1956, by Thomas J. 
Flavin, Judicial Officer. 
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COURT DECISION 


CORN PrRopucts REFINING COMPANY v. EZRA TAFT BENSON, SEC- 
RETARY OF AGRICULTURE OF THE UNITED STATES OF AMERICA. 
232 F.2d 554. Decided April 13, 1956. 


UNITED STATES COURT OF APPEALS 
SECOND CIRCUIT 


No. 23404 


Purchases of Futures to Assure a Continuous Supply— 
Trading Limits 


Where petitioner purchased corn futures to insure a continuous supply of 
raw corn for its manufacturing operations and to offset (1) anticipated 
manufacturing requirements based on forecasts of expected sales, (2) 
contracts to sell corn products or byproducts at prices to be determined 
in the future, and (3) contracts to sell corn products at fixed prices 
to a wholly owned subsidiary, held, such futures transactions are sub- 
ject to the limitations contained in section 4a of the Commodity Ex- 
change Act and to the regulations promulgated pursuant thereto. 


Trading Limits 


Trading limits under the act apply to all trading in futures contracts, 
not specifically exempted and not just to speculation in price differences. 


Hedging Exemption—Necessity for Definite Price— 
Anticipated Sales 


There must be a contract to sell corn products or byproducts at a definite 
price in order for a transaction in corn futures to fall within the 
hedging exemption in section 4a of the Commodity Exchange Act, and 
the purchase of such futures against expected or anticipated sales of 
corn products or byproducts does not constitute hedging under the act. 


Statutory Construction 


No provision of a statute should be rendered meaningless and superfluous, 
and where a provision has been carefully included in one place and ex- 
cluded in another place in a definitional statutory provision, it should 
not be implied in the place omitted. 


Sale 


The word “sale” as used in section 4a of the Commodity Exchange Act 
means a contemporary or existing “sale,” not in the legal sense as 
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connoting a transfer of title, but in the sense of a present “contract 
to sell.” 


Hedging in Futures Trade Parlance 


Hedging in futures trading parlace refers to either a sale of futures 
contracts to offset a risk resulting from the ownership of, or contract 
to purchase at a fixed price, an equal quantity of the cash commodity, 
or a purchase of futures contracts to offset a risk resulting from a 
previous or simultaneous contract to sell an equal quantity of the cash 
commodity, or a purchase of futures contracts to offset a risk resulting 
from a previous or simultaneous contract to sell an equal quantity of 
the cash commodity at a fixed price. 


Legislative History—Exemptions from Trading Limits— 
Hedging 


The legislative history of the act discloses that the intent was to exempt 
from trading limits only transactions supplying protection from price 
fluctuations to traders and processors having price commitments with 
respect to the cash commodities or products thereof. 


Hedging Exemption—Necessity for Price Commitment 


The hedging exempted by the act requires a price commitment (except in 
connection with the raising of a commodity) with respect to the cash 
commodity or product. 


Hedging Exemption—Necessity for Shifting the Risk of 
Loss—Sales to Wholly Owned Subsidiary 


Shifting the risk of loss is an essential attribute of hedging, and the 
purchase of corn futures to offset outstanding contracts with a wholly 
owned subsidiary for the sale of corn products at fixed prices to such 
subsidiary is not a bona fide hedging transaction within the definition 
of that term as used in section 4a of the Commodity Exchange Act. 


Constitutionality—Commerce Clause—Fifth Amendment 


All trading in futures contracts is within the reach of the commerce clause 
and the mere fact that a member of a regulated class suffers economic 
loss not shared by others in the class does not constitute per se a 
violation of the due process clause of the Fifth Amendment. 


Lord, Day & Lord, New York City, (Samuel A. McCain, Woodson D. Scott, 
Of Counsel), for Petitioner. 


J. Stephen Doyle, Jr., and Neil Brooks, Special Assistants to the Attorney 
General, and Donald A. Campbell, Attorney, U. S. Department of Agri- 
culture, for respondent. 
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Before: 
CLARK, Chief Judge, 
MEDINA and WATERMAN, Circuit Judges. 


Petition for review of a decision and order of the Secretary 
of Agriculture, acting through the Judicial Officer of the United 
States Department of Agriculture, pursuant to the provisions 
of the Commodity Exchange Act, 7 U.S. C. A. § 1 et seq., and 
the regulations promulgated thereunder. 


Affirmed. 


WATERMAN, Circuit Judge: 


This is an appeal from an order of the Secretary of Agriculture 
denying trading privileges on all contract markets to petitioner, 
Corn Products Refining Company, for a period of one day because 
of alleged violation of the provisions of § 4a of the Commodity 
Exchange Act, 7 U.S. C. A. § 6a, and a regulation promulgated 
thereunder, 17 CFR 150.1. The Secretary of Agriculture, acting 
through the Judicial Officer, found that petitioner held a net 
long position: in corn futures contracts in excess of the 2,000,000 
bushel trading limit established pursuant to the Commodity 
Exchange Act. 


The issue presented here is whether certain of petitioner’s 
transactions come within the coverage of § 4a, and, if so, whether 
they qualify under the exemption provided in the section for 
“bona fide hedging transactions.” This Court has jurisdiction 
under § 6(b) of the Commodity Exchange Act, 7 U. S. C. A. 
§ 9, and § 10(a) and (b) of the Administrative Procedure Act, 
5 U. S. C. A. § 1009(a) and (b). 


The complaint below alleged, inter alia, that petitioner violated 
the provisions of the Act and the applicable regulation in that, 
as the result of transactions entered into on the Chicago Board 
of Trade, it held on April 11, 1952 a net long position in corn 
futures of approximately 3,650,000 bushels, of which approxi- 
mately 207,000 bushels represented bona fide hedging trans- 
actions as defined in the Act. The answer admitted that peti- 


1A “long’’ position, in futures trading, results from the purchase of any commodity 
for future delivery, e.g., a long position in May corn futures contracts results from 
contracts in which the person is the buyer under contracts calling for delivery of 
corn during the month of May. The corresponding seller has a “short” position. in 
te futures market. 
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tioner had a long position in corn futures on the Chicago Board 
of Trade on the date and in the quantities specified, but denied 
that such position violated the act or the regulation. In support 
of this contention, the answer set forth various circumstances 
relating to the business activities of petitioner, which, it alleged, 
justified its total long position in corn futures on the date in 
question. The answer also alleged that the regulation establish- 
ing trading limits for corn futures contracts, and the Act, to 
the extent that it authorized the regulation, are discriminatory 
and violative of due process of law. 


The decisive facts in this proceeding are not in dispute, and 
may be summarized as follows: Petitioner, a nationally known 
manufacturer of products made from grain corn, is the largest 
individual buyer of corn in the United States, processing annually 
in excess of 50,000,000 bushels of corn. Economic operation of 
petitioner’s plants requires that they be furnished with a con- 
tinuous supply of raw corn. Over the years petitioner has found 
it more economical to insure a continuous supply of raw corn 
by the purchase of corn futures than to build storage facilities 
of great magnitude and stock them with sufficient corn to supply 
its needs for periods longer than several weeks. Futures con- 
tracts, purchased in times of low offerings, are thus used by 
petitiorer to insure delivery of the cash commodity necessary 
to maintain production. Delivery is occasionally taken under the 
futures contract itself, but petitioner’s usual practice is to trade 
the future for the cash commodity. The price of the future, 
however, represents the basic cost of corn to petitioner. 


Petitioner bases its purchase of corn futures on forecasts 
of manufacturing requirements and expected sales of corn prod- 
ucts and by-products. These forecasts of its business activity and 
raw material requirements for many months ahead are based 
on past experience, and have proved remarkably reliable (error 
less than 5%). For the period involved in this case, petitioner’s 
forecasts indicated that it would be required, in order to meet 
its expected sales, to obtain delivery of over 4,000,000 bushels 
of raw corn a month, or an aggregate of over 25,000,000 bushels 
during the last six months of 1952. Petitioner purchased the 
corn futures involved in this case in order to insure a supply 
of corn during this period of the above amounts. The Judicial 
Officer concluded, on the basis of these facts, that petitioner’s 
trading was not done for the purpose of speculating in price 
differences, but in good faith for the purpose of offsetting risks 
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and reducing costs in its business. Nevertheless, the Judicial 
Officer held that these facts did not remove petitioner’s trans- 
actions from the coverage of § 4a and the applicable regulation, 
or qualify the transactions as bona fide hedging within the 
meaning of the act. 


The specific situation before the Judicial Officer was: 


On April 11, 1952, the petitioner held a net long position of 
3,650,000 bushels in corn futures contracts calling for the delivery 
of corn. On the same day petitioner had outstanding contracts 
to sell corn products and by-products, as follows: 


(a) Contracts with unaffiliated purchasers to sell dextrose, 
for delivery within 30 days at the market price on the day of 
shipment. The manufacture of the requisite amount of dextrose 
would require 547,000 bushels of corn. Since the marketing 
peculiarities of dextrose tie its sales price to that of cane sugar, 
which price, in turn, is fixed for periods of 30 days, the Judicial 
Officer concluded that the price at which dextrose was to be 
sold under these contracts was in effect a fixed price. 


(b) Contracts with unaffiliated purchasers to sell starch, syrup, 
and dextrin at fixed prices, the manufacture of which would re- 
quire 207,000 bushels of corn. In addition, petitioner had out- 
standing contracts with affiliated companies for the sale of 
starch, syrup, and dextrin for delivery within 30 days at the 
market price on the day of shipment. The manufacture of the 
total starch, syrup and dextrin provided for in these contracts, 
including the contracts with affiliated companies, would require 
1,059,000 bushels of corn. 


(c) Contracts with unaffiliated purchasers to sell 41,000,000 
pounds of gluten feed and meal for delivery within 30 days at 
fixed prices, the manufacture of which would require approxi- 
mately 3,090,000 bushels of corn. Since gluten feed and meal are 
by-products representing about 14 of the total yield from a 
bushel of corn, the same 3,090,000 bushels of corn would at the 
same time yield 105,000,000 pounds of starch or 130,000,000 


pounds of syrup. 


(d) Contracts with a wholly-owned sales subsidiary, Corn 
Products Sales Company, for the sale of dextrose for delivery 
within 30 days at fixed prices, the manufacture of which would 
require 2,007,000 bushels of corn. 
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In addition to the above outstanding contracts for the future 
sale of its products and by-products, the petitioner expected as 
of April 11, 1952, to sell to customers during the latter part of 
1952, 15,225,000 pounds of cerelose, the petitioner’s brand name 
for dextrose. The production cost of dextrose, a by-product of 
corn, is based upon the price of corn. However, dextrose sells 
in competition with cane and beet sugars, and its market price 
is related to sugar at an unfavorable differential of 15 or 16%. 
There is no commodity futures trading in dextrose. To meet the 
risks of non-parallelism in corn and sugar prices petitioner pur- 
chased 510,000 bushels of December corn futures and sold 7,000 
long tons of raw sugar futures and 840,000 pounds of cottonseed 
oil futures. These purchases and sale of corn, sugar and corn oil 
futures were based upon reliable forecasts of the expected 
sales of dextrose. The closeout of these transactions as production 
progressed insured petitioner against loss due solely to variations 
in the market differential between corn and sugar. Thus the 
purpose and effect of these transactions was to protect the profit 
margins of the petitioner on future dextrose sales. 

The Judicial Officer found that the transactions set forth in 
paragraph (a), supra, were bona fide hedging transactions; that 
the transactions set fourth in paragraph (b), supra, were bona 
fide hedging transactions to the extent of 207,000 bushels of 
corn; that the transactions set forth in paragraph (c), supra, 
were bona fide hedging transactions to the extent of 770,000 
bushels; and that the remaining transactions, based on contracts 
with affiliated companies, on contracts not containing a fixed 
price, or an expected sales of dextrose, were not bona fide hedging 
transactions within the meaning of the act. The Judicial Officer 
therefore determined that futures contracts for the purchase 
of 1,335,500 bushels of corn should be offset against the peti- 
tioner’s net long position of 3,650,000 bushels, resulting in a 
long futures position of 2,314,500 bushels. He concluded that 

petitioner had exceeded the trading limit by 314,500 bushels. 


I 


Pettioner admits that on April 11, 1952, it held a net long 
position in corn futures in excess of the 2,000,000 bushel trading 
limit, but contends that the trading limit provisions of the act 
and the regulation thereunder are inapplicable to the corn 
futures transactions here involved. Petitioner argues that the 
trading limit provisions contained in § 4a of the act apply only 
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to speculative trading, that the Commission’s regulation can only 
do likewise, and that petitioner’s corn futures trading is not 
speculative because it is done to stabilize the cost of corn to it 
and to assure a continuing source of supply of corn for its 
manufacturing and selling needs. Therefore, petitioner concludes, 
the trading limit of 2,000,000 bushels contained in the regulation 
promulgated pursuant to § 4a of the act is not applicable to its 
corn futures transactions, whether or not such transactions are 
exempt as hedging under the act. Examination of this contention 
requires requires a detailed analysis of the provisions of § 4a of 
the Commodity Exchange Act, 7 U. S. C. A. § 6a, which section 
is printed in full in the margin.’ § 4a of the act begins with a 
Congressional finding that “[e]xcessive speculation in any com- 
modity under contracts of sale of such commodity for future 


*§ 6a. Excessive speculation as burden on interstate commerce; trading limits; hedging 
transactions; application of section. 


(1) Excessive speculation in any commodity under contracts of sale of such commodity 
for future delivery made on or subject to the rules of contract markets causing sudden or 
unreasonable fluctuations or unwarranted changes in the price of such commodity, is an 
undue and unnecessary burden on interstate commerce in such commodity. For the purpose 
of diminishing, eliminating, or preventing such burden, the commission shall, from time to 
time, after due notice and opportunity for hearing, by order, proclaim and fix such limits 
on the amount of trading under contracts of sale of such commodity for future delivery on 
or subject to the rules of any contract market which may be done by any person as the 
commission finds is necessary to diminish, eliminate, or prevent such burden. Nothing in 
this section shall be construed to prohibit the commission from fixing different trading 
limits fer different commodities, markets, futures, or delivery months, or different trading 
limits for buying and selling operations, or different limits for the purposes of subpara- 
graphs (A) and (B) of this section, or from exempting transactions commonly known to 
the trade as ‘‘spreads’’ or ‘‘straddles’’ or from fixing trading limits applying to such 
transactions different from trading limits fixed for other transactions. 


(2) The commission shall, in such order, fix a reasonable time (not to exceed ten days) 
after the order’s promulgation; after which, and until such order is suspended, modified, 
or revoked, it shall be unlawful for any person— 

(A) directly or indirectly to buy or sell, or agree to buy or sell, under contracts of 
sale of such commodity for future delivery on or subject to the rules of the contract market 
or markets to which the order applies, any amount of such commodity during any one 
business day in excess of any trading limit fixed for one business day by the commission 
in such order for or with respect to such commodity; or 


(B) directly or indirectly to buy or sell, or agree to buy or sell, under contracts of sale 
of such commodity for future delivery on or subject to the rules of any contract market, 
any amount of such commodity that shall result in giving such person a net long or net 
short position at any one time in or with respect to any such commodity in excess of any 
trading limit fixed by the commission for net long or net short position in such order for 
or with respect to such commodity. 


(3) No order issued under paragraph (1) of this section shall apply to transactions 
which are shown to be bona fide hedging transactions, For the purpose of this paragraph, 
bona fide hedging transactions shall mean sales of any commodity for future delivery on or 
subject to the rules of any board of trade to the extent that such sales are offset in quantity 
by the tat gy | or purchase of the same cash commodity or, conversely, purchases of any 
commodity for future delivery on or subject to the rules of any board of trade to the 
extent that such purchases are offset by sales of the same cash commodity. There shall be 
included in the amount of any commodity wwhich may be hedged by any person— 

(A) the amount of such commodity such person is raising, or in good faith intends or 
expects to raise, within the next twelve months, on land (in the United States or its Terri- 
tories) which such person owns or leases; 

(B) an amount of such commodity the sale of which for future delivery would be a 
reasonable hedge against the products or byproducts of such commodity owned or pur- 
chased by such person, or the purchase of which for future delivery would be a reasonable 
hedge against the sale of any product or byproduct of such commodity by such person. 


(4) This section shall apply to a person that is registered as a futures commission 
merchant or as floor broker under authority of this chapter only to the extent that trans- 
actions made by such person are made on behalf of or for the account or benefit of such 
person. This section shal] not apply to transactions made by, or on behalf of, or at the 
direction of, the United States, or a duly authorized agency thereof. 
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delivery on or subject to the rules of contract markets causing 
sudden or unreasonable fluctuations or unwarranted changes 
in the price of such commodity, is an undue and unnecessary 
burden on interstate commerce in such commodity.” 7 U.S. C. A. 
§ 6a(1). It then provides that the Commodity Exchange Com- | 
mission for the purpose of diminishing, eliminating or preventing | 
such burden shall, from time to time, after notice, hearing, etc., 
“proclaim and fix such limits on the amount of trading under 
contracts of sale * * * for future delivery on or subject to the 
rules of any contract market which may be done by any person 
as the commission finds is necessary to diminish, eliminate, or 
prevent such burden.” [Emphasis supplied.] It should be noted 
that “trading” is unmodified by any reference to “speculative,” 
and any such reference must be derived from the surrounding 
context. 
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The discretionary powers of the Commission and the exemp- 
tions from the “trading limits” established under the act are 
carefully delineated in § 4a. The Commission is given discretion- 
ary power to prescribe “* * * different trading limits for differ- 
ent commodities, markets, futures, or delivery months, or differ- 
ent trading limits for buying and selling operations, or different 
limits for the purposes of subparagraphs (A) [%.e., with respect 
to trading during one business day] and (B) [i.e., with respect 
to the net long or net short position held at any one time] of 
this section * * *” The only exemptions to the trading restric- 
tions provided for by the act which are pertinent here are (1) 
the discretionary authority of the Commission to exempt or 
treat differently “transactions commonly known to the trade as 
‘spreads’ or ‘straddles,’ ” 7 U. S. C. A. § 6a(1), and (2) the 
exemption of “bona fide hedging transactions” in § 4a(3), 7 
U.S. C. A. § 6a(3). Finally, § 4a(2) makes it unlawful for any 
person to buy or sell any amount of a commodity for such future : 
delivery in excess of any trading limit fixed by the Commission. 
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Although § 4a expresses an intention to curb “excessive specu- 
lation,” we think that the unequivocal reference to “trading,” 
coupled with a specific and well-defined exemption for bona fide 
hedging, clearly indicates that all trading in commodity futures 
was intended to be subject to trading restrictions unless within the 
terms of the exemptions. 


We think that the internal construction of the section requires 
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this conclusion. As we have seen, § 4a provides for fixing trading 
limits, exempts certain transactions from those limits, and makes 
it unlawful to exceed the day limits or position limits fixed by 
the Commission. There is an element of speculation in all trans- 
actions involving the holding or use of property, and were we 
to infer that the “trading’”’ regulated by the act is only “specula- 
tive trading,” we would impose upon the administrative body 
and the courts the difficult problem of determining in each 
instance whether a transaction was speculative or non-speculative 
in character within the meaning of the act. This, perhaps, would 
not be an insurmountable task, but it is one which we think cannot 
be reasonably inferred from the words used by Congress. More- 
over, if we were to accept petitioner’s argument, the specific 
exemption of bona fide hedging transactions contained in the 
act would be rendered meaningless and superfluous. For petitioner 
contends that the trading limits provided for in § 4a are in- 
applicable to non-speculative trading of all types. If this were 
true, there would be no need for the specific exemption of bona 
fide hedging transactions. Such transactions, clearly more non- 
speculative in character than those of petitioner here involved, 
would be exempt without any specific exemption. 

We think that Congress, in order to prevent the harmful 
effects of speculation on the commodity markets, intended to 
limit all trading of any person not coming within a specified 
exemption such as that for bona fide hedging beyond the daily 
limit of net position limit fixed by the Commission. It is obvious 
that transactions in such vast amounts as those involved here 
might cause “sudden or unreasonable fluctuations * * * in the 
price” of corn and hence be “an undue and unnecessary burden 
on interstate commerce.” In its attempt to diminish or prevent 
any harmful method of speculation in commodity futures, Con- 
gress chose the practicable course of treating all trading not 
“bona fide hedging,” or not within one of the other exemptions 
as speculative in character or effect. 


The legislative history of § 4a reinforces this conclusion, for 
it shows that Congress considered and rejected an amendment 
which would have exempted large manufacturers from the 
trading limits insofar as their futures transactions related, as 
here, to their manufacturing operations.’ 


3See 80 Cong. Rec. 7908-7910 (1936); S. 1751 and H. R. 4685 of 81st Cong., 1st Sess.; 
S. 341 of 82nd Cong., 1st Sess. 
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Petitioner contends that all its futures transactions considered 
by the Judicial Officer constituted “bona fide hedging” within the 
meaning of the act and the regulation promulgated thereunder, 
and he erred in holding that only some were within this exemp- 
tion. Petitioner interprets the definition of ‘“‘bona fide hedging” 
transactions contained in § 4a(3) of the act in a manner so as 
to include its purchases of corn futures to offset (1) anticipated 
manufacturing requirements based on forecasts of expected 
sales, (2) contracts to sell corn products or by-products at peti- 
tioner’s market price on the day of shipment, and (3) contracts 
to sell dextrose at fixed prices to petitioner’s wholly-owned 
subsidiary. 


1. Purchases to Offset Anticipated Manufacturing Require- 
ments. 


Petitioner purchases corn futures in order to assure it a 
continuous supply of cash corn as well as to stabilize the cost 
of corn to it. It forecasts with substantial accuracy its need for 
corn and the prices at which it will sell corn products or by- 


products in the future, and it regards these forecasts as com- 
mitments. Petitioner argues that “sale” in § 4a(3)(B) extends 
to sales of products and by-products to take place in the future 
even though no contracts of sale exist at the time of the purchase 
of futures. This phase of the case therefore presents the question 
whether the purchase of corn futures against expected or an- 
ticipated sales of products and by-products are hedges under the 
act. 


The Judicial Officer interpreted the statutory definition as one 
of “traditional” or “strict” hedging, 7.e., he held that the statute 
required a contract to sell corn products or by-products at a 
definite price in order for a trasaction to fall within the hedging 
exemption of the act. We think that the Judicial Officer’s interpre- 
tation of the act, supported by the words of the statute, the legis- 
lative history, and trade parlance, is the correct one. 
Intrepretation of Statute 

§ 4a(3) of the act defines bona fide hedging transactions as 
“* * * sales of any commodity for future delivery on or subject 
to the rules of any board of trade to the extent that such sales 
are offset in quantity by the ownership or purchase of the 
same cash commodity or, conversely, purchases of any commodity 
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for future delivery on or subject to the rules of any board of 
trade to the extent that such purchases are offset by sales of the 
same cash commodity. There shall be included in the amount of 
any commodity which may be hedged by any person— 


“A “(A) the amount of such commodity such person is 

y raising, or in good faith intends or expects to raise, within 
the next twelve months, on land (in the United States or 
its Territories) which such person owns or leases; 


future delivery would be a reasonable hedge against the 
products or byproducts of such commodity owned or pur- 
chased by such person, or the purchase of which for future 
delivery would be a reasonable hedge against the sale of any 
product or by-product of such commodity by such person.” 
7 U.S. C. A. § 6a(3). [Emphasis supplied.] 


It will be noticed that the definition of “bona fide hedging 
transactions” uses the present tense in referring to the cash 
transaction, 7.e., purchases of futures contracts to the extent that 
such purchases “are” offset by sales of the cash commodity—not 
purchases of futures contracts to the extent that such purchases 
“will be” or “are expected to be” offset by sales of the cash 
commodity. Similarly, with respect to the “amount of any com- 
modity which may be hedged by any person” the act refers to 
the purchase of futures contracts to offset the “sale” of a prod- 
uct or by-product—not an “expected sale.” Petitioner’s purchase 
of corn futures on the basis of its forecasts of its manufacturing 
requirements are not offset by present sales of corn products 
or by-products. The anticipated sales relied on by petitioner are 
not binding obligations to sell its corn products in any particular 
amount at any definite price. Under such circumstances, the 
market price of the products to be manufactured from the 
supply of corn assured by purchase of corn futures is free to 
reflect any change in the price of corn during the interval between 
the purchase of futures and the sale of the product. Petitioner 
is thus assuming a risk of change in the price of corn. 


s 
1 
1 “(B) an amount of such commodity the sale of which for 
S 
1 


Petitioner’s contention that anticipated sales are included in 
the definition of bona fide hedging is rendered implausible by the 
fact that in the same subsection Congress referred specifically 
to expected action, i e., action to take place in the future. In defin- 
ing “the amount of any commodity which may be hedged” Con- 
gress specifically included “the amount of such commodity such 
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person is raising, or in good faith intends or expects to raise, 
within the next twelve months * * *.” 7 U.S.C. A. § 6a(3) (A) 
Where such a provision has been carefully included in one place 
and excluded in another place in a definitional statutory pro- 
vision, it should not be implied in the place omitted. United 
States v. Atchinson, T. & S. F. Ry. Co., 1911, 220 U. S. 37, 44; 
Hamilton v. N. L. R. B., 6 Cir., 1947, 160 F. 2d 465, 470, cert. 
denied 332 U. S. 762. 


Petitioner argues, however, that there is a distinction between 
a “sale” and a “contract to sell,” and that the term “sale” is 
used in the act as “a legal word of art connotating a transfer of 
title’ as distinguished from a “contract to sell” in which the 
title is to be transferred in the future. Petitioner concludes that 
the “sale” referred to in the definition, in order to offset a future 
delivery, must necessarily be in the future. Obviously the act 
does not mean a “sale” in the technically legal sense of the word, 
i.e., a present transfer of property in goods, since that is never 
a feature of a hedging transaction. We think, however, that the 
“sale” referred to is used in counter-balance with a present pur- 
chase, and therefore means a contemporaneous or existing “sale,” 
not in the legal sense, but in the sense of a present “contract to 
sell.” 


Legislative History 


The legislative history of the act confirms our conclusion that 
the intent was to exempt from trading limits only transactions 
supplying protection from price fluctuations to traders and proces- 
sers having price commitments with respect to the cash commodi- 
ties or products thereof. Congress specifically considered and 
rejected the argument advanced by petitioner that manufacturers 
should be permitted to purchase as a hedge an amount of futures 
contracts equivalent to their manufacturing requirements and 
expected sales for a future period. An amendment introduced in 
the Senate by Senator Murphy to the bill which became the 
Commodity Exchange Act would have enlarged the definition 
of hedging so as to permit manufacturers and millers to buy 
futures in anticipation of future manufacturing or milling 
requirements, even though they had no present offsetting sales. 
The amendment was opposed “for the reason that it extends the 
power to hedge far beyond the definition contained in the origi- 
nal act.” 80 Cong. Rec. 7908-7910 (1936). The proposed enlarge- 
ment of the exemption for bona fide hedging transactions was 
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also discussed in detail in the hearings on the bill which became 
the Commodity Exchange Act. Hearings before the Committee 
on Agriculture and Forestry on HR 6772, 74th Cong. 2d Sess., 
pp. 231-235. Mr. Mehl, the Assistant Chief of the Grain Futures 
Administration, explained that the present definition, “of course, 
is not broad enough to cover the purchase of futures merely 
against anticipated sale of the packaged goods.” /d., at p. 223. 
Congress having considered and rejected this broader definition 
of hedging, the rejected interpretation should not be judicially 
interpolated into the act. See Western Union Telegraph Co. v. 
Lenroot, 1945, 323 U. S. 490, 508-509; United States v. Great 
Northern R. Co., 1952, 348 U. S. 562, 575; Federal Trade Com- 
mission v. Ruberoid Co., 1952, 343 U. S. 470, 479. Where “a 
proposed amendment is defeated, the legislative intent is not to 
be construed as embracing the effect of the language rejected.” 
Keystone Mining Co. v. Gray, 3 Cir., 1941, 120 F. 2d 1, 10. 


A reference in § 3 of the act with respect to the legitimate 
use of futures trading is corroborative of the meaning of hedging 
as defined in § 4a. § 3 contains a legislative finding that futures 
transactions “are utilized by shippers, dealers, millers, and others 
engaged in handling commodity [sic] and the products and 
by-products thereof in interstate commerce as a means of hedging 
themselves against possible loss through fluctuations in price.” 
[Emphasis supplied.] 7 U. S. C. A. § 5. See also Hearings before 
Committee on HR 3009, 74 Cong., 1st Sess., pp. 104-105, 108 
(1935) ; Hearings before Committee on Agriculture and Forestry 
on HR 6772, 74th Cong., 2d Sess., pp. 10-18, 38-46, 231-235, 
255 (1936). 


Trade Parlance 


Undoubtedly there are examples in the trade of the use of 
hedging to include the purchase by a manufacturer of a com- 
modity for future delivery against the expected sale of products 
or by-products of a commodity.* Nevertheless, we think that the 
usual trade parlance does not so broadly define hedging. Hedging 
in futures trading parlance refers to either a sale of futures 








4See, e.g., the definition of hedging promulgated for margin purposes by the New York 
Commodity Exchange, which includes, inter alia, the ‘‘purchase of a commodity for future 
delivery as a hedge against * * * any amount of such commodity or related commodity 
which a person, or a firm in good faith intends or expects to consume as a manufacturer, 
converter, fabricator, etc.’’ However, the New York Stock Exchange is not subject to any 
of the provisions of the Commodity Exchange Act because the commodities subject to the 
act are not traded on the exchange. Moreover, the exchange’s definition of hedging is 
solely for the purpose of determining the amount of margin which must be deposited by 
traders, and inasmuch as manufacturers, in general, are responsible financially, it is rea- 
sonable to have a broad definition of hedging, for margin purposes, applicable to them. 
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contracts to offset a risk resulting from the ownership of, or 
contract to purchase at a fixed price, an equal quantity of the 
cash commodity, or a purchase of futures contracts to offset 
’ a risk resulting from a previous or simultaneous contract to sell 
an equal quantity of the cash commodity at a fixed price.® See 
Corn Products Refining Co. v. Commissioner, 2 Cir., 1954, 215 
F. 2d 513, 515-516, aff’d Nov. 7, 1955, 350 U. S. 46, 76 S. Ct. 
20, where we defined “hedging” as “a method o dealing in 
commodity futures whereby a person or business protects itself 
against price fluctuations at the time of delivery of the product 
which it sells or buys.” In the cash transactions involved in that 
case, the forward sales prices were only partially fixed, 1.e., 
they were based on the lower of order or market prices, and, 
therefore, the Court held that the “futures transactions * * * 
did not constitute what is known as ‘true’ hedging.” 215 F. 2d 
518, 516. The transactions in this case involve either no for- 
ward sales contracts or contracts in which the prices are not 
even partially fixed. Such transactions do not qualify as “bona 
fide hedging transactions.” 


Cerelose Operations. 


Petitioner’s “cerelose operations” involve similar considera- 
tions. Petitioner purchases corn futures against the simultan- 
eous sale of raw sugar futures and cottonseed oil futures. 
Petitioner contends that these transactions are a reasonable 
hedge under the act because they insure the profit which it 
expects to realize from its anticipated dextrose production. In 
addition to the reasons discussed above, the purchase of corn 
futures contracts to offset a sale of raw sugar and cottonseed 
oil futures contracts does not come within the statutory exemption 
for bona fide hedging transactions because a futures purchase 
must be offset by a sale of the cash commodity rather than by 
a sale of futures contracts. § 4a(3), 7 U. S. C. A. § 6a(3). 


5See, e.g., Baer and Woodruff, Commodity Exchanges (3rd ed.), pp. 83-121; Report of 
the Federal Trade Commission on the Grain Trade (1920), Vol. I, pp. 207, 210; Report of 
the Federal Trade Commission on the Grain Trade (1926), Vol. III, pp. 33, 53-54; Lesar, 
Hedging—An Insurance Medium in Marketing Agricultural Commodities, pp. 4-5; Merrill 
Lynch, Pierce, Fenner & Beane, How to Hedge Commodities, pp. 10, 14-16, 33; Howell, 
Analysis of Hedging and Other Operations in Grain Futures (U.S.D.A. Technical Bulletin 
No. 971, August 1948), p. 3; Hoffman, Future Trading upon Organized Commodity 
Markets in the United States (1932), pp. 143, 377-418; Hoffman, Hedging by Dealing in 
Grain Futures (1925), pp. 33-93, 114, 123-124; Hoffman, Future Trading and the Cash- 
Grain Markets (U.S.D.A. Circular No. 201, January, 1932), p. 22; Emery, Speculation on 
the Stock and Produce Exchanges of the United States (1896), pp. 159-170; Clark and 
Weld, Marketing Agricultural Products (1982), pp. 422-432; Holtzclaw, The Principles of 
of Marketing (1935), pp. 566-571; Frederick, Agricultural Markets (1937), p. 54; Smith, 
Organized Produce Markets (1922), pp. 86, 91; Hardy, Risk and Risk-Bearing, pp. 71, 
a en & Lyon, ‘‘The Theory of Hedging,’’ Journal of Political Economy (1923), 
Pp. , . 
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Moreover, the act requires that the sale of a cash commodity 
must be of a product or by-product of “such commodity.” Raw 
sugar and cottonseed oil are not by-products of “such com- 
modity,” 7.e., corn.® 


2. Purchases to Offset Contracts Not Containing a Defi- 
nite Price. 

Petitioner had many outstanding contracts with unaffiliated 
persons on April 11, 1952, for the sale of starch, syrup, and 
dextrin for delivery within 30 days at the market price on the 
ray Of shipment. The Judicial Officer held, and we agree, that 
the hedging exempted by the act requires a price commitment 
(except in connection with the raising of a commodity) with 
respect to the cash commodity or product. These transactions 
raise the same problem as that considered above in connection 
with petitioner’s purchases of corn futures to offset its antici- 
pated manufacturing requirements based on forecasts of expected 
sales. Consequently, the reasons detailed above also dispose of 
this contention. Since the market price for the products or 
by-products under the above contracts could reflect any changes 
in the price of corn subsequent to the purchase of the offsetting 
futures, petitioner was not protecting itself against fluctuations 
in the price of corn. The purchase of futures to assure a con- 
tinuous supply of raw material does not in itself constitute a 
“hedge” as that term is defined in the Commodity Exchange Act. 


8. Purchases to Offset Contracts to Sell Dextrose at Fixed 
Prices to a Wholly-Owned Subsidiary. 

On April 11, 1952, petitioner had outstanding contracts with 
its wholly-owned subsidiary, Corn Products Sales Company, for 
the sale of dextrose at a fixed price. Petitioner contends that 
purchase of corn futures contracts to offset these contracts 
with its wholly-owned subsidiary are bona fide hedging trans- 
actions within the definition of that term in the statute. We 
think they are not. Any profit earned by the subsidiary inures 
to petitioner, and likewise any loss incurred by the subsidiary 
is a loss to petitioner. By entering into these contracts, which 
are admittedly “an attempt to find a form” coming within the 
hedging exemption of the act, petitioner is not shifting the risk 

*The purchase of commodity futures contracts to offset the sale of different cash com- 
modities which have a parallel price movement is occasionally spoken of as hedging. See, 
e.g., Baer and Woodruff, Commodity Exchange (3rd ed.) 86. Whether or not such is the 


general understanding of the trade is not determinative here, for the statutory definition 
of hedging clearly precludes such transactions. 
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of loss, which we think is an essential attribute of hedging. If 
petitioner can engage in unlimited trading by means of con- 
tracts with a wholly-owned subsidiary, every other corporate 


trader can do likewise. The existence of a separate corporate f 


entity should not be permitted to frustrate the purpose of a federal 
regulatory statute—“corporate entity may be disregarded when 
failure to do so would enable the corporate device to be used 
to circumvent a statute.” Alabama Power Co. v. McNinch, D. C. 
Cir., 1937, 94 F. 2d 601, 618. See, also, Electric Bond & Share 
Co. v. S. E. C., 1988, 303 U. S. 419, 440; Dickey v. N. L. R. B., 
6 Cir., 1954, 217 F. 2d 652, 653; United States v. Aycock-Lindsey 
Corp., 5 Cir., 1951, 187 F. 2d 117, 118-119. 


Merely because the corporate entities are disregarded for one 
specific purpose does not require that they be disregarded for 
other or all purposes, but to fail to disregard them under the 
circumstances presented here would fail to give effect to the 
provisions of the Commodity Exchange Act. See Ohio Tank Car 
Co. v. Keith Ry. Equipment Co., 7 Cir., 1945, 148 F. 2d 4, 6, 
cert. denied 326 U. S. 730. 


Petitioner suggests that there is a “serious question” as to 
the validity of the Act under the commerce power if it is inter- 
preted so as to apply to petitioner’s trading. We think this 
contention without merit. All trading in futures contracts is 
within the reach of the commerce power. Chicago Board of 
Trade v. Olsen, 1923, 262 U.S. 1, 31-41; Nelson v. Secretary of 
Agriculture, 7 Cir., 1943, 183 F. 2d 453, 455; Moore v. Chicago 
Merchantile Exchange, 7 Cir., 1937, 90 F. 2d 735, cert. denied 
302 U. S. 710; Board of Trade of Kansas City v. Milligan, 8 Cir., 
1937, 90 F. 2d 855, cert. denied 302 U. S. 710. 


Finally, the petitioner argues that the 2,000,000 bushels trading 
limit for corn futures contracts violates the Fifth Amendment to 
the Constitution because it has the effect of discriminating 
between purchasers solely on the basis of size. The petitioner 
contends that its smaller competitors in the corn industry are 
allowed to purchase futures contracts equivalent to their year’s 
supply of corn, and its competitors in the sugar industry are 
unregulated by the act entirely. Petitioner alleges, therefore, 
that the trading limit is “arbitrary, capricious, and a denial of 
due process.”’ However, the mere fact that a member of a regu- 
lated class suffers economic loss not shared by others in the class 
does not constitute per se a violation of the due process clause 
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of the Fifth Amendment, Bowles v. Willinham, 1944, 321 U. S. 
508, 518. See, also, Hegeman Farms Corp. v. Baldwin, 1934, 293 
U. S. 163, 170; Currin v. Wallace, 1939, 306 U. S. 1, 13-14; 
Mulford v. Smith, 1939, 307 U.S. 38, 49-51; United States v. 
Rock Royal Co-op., Inc., 1939, 307 U. S. 533, 567; Wickard v. 
Filburn, 1942, 317 U. S. 111, 129-131; Swift & Co. v. United States, 
1952, 343 U. S. 373, 383. We think that the discrimination al- 
leged by petitioner is fanciful and remote, and falls far short of 
proving confiscation. We do not think that there is any basis 
for regarding the 2,000,000 bushel trading limit established by 
the Commodity Exchange Act, after full administrative con- 
sideration and an extended public hearing, as arbitrary or 
discriminatory. 


The petition for review is therefore denied and the order of 
the Secretary of Agriculture in all respects affirmed. 










